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The question presented is whether, under the circumstances of 
this case, a previously executed will of the deceased former husband 
in favor of his wife, as the sole beneficiary of his estate, was revoked 
when the decedent and his wife, during the pendency of an action for ab- 
solute divorce between them, mutually entered into a Property Settle- 
ment Agreement determinative of all of their property rights and ex- 
pressed to be in lieu of and in full satisfaction of any claim or demand, 
present and future, of either of the parties against the other, which said 
Property Settlement Agreement was filed in the divorce proceedings, 
ratified and confirmed by the Court, and incorporated in and made a 
part of its Decree awarding an absolute divorce to the wife. 
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Appeal From Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the Court below was founded upon Title 11, 
Chapter 5, and Title 19, Section 312, of the District of Columbia Code. 


The jurisdiction of this Court is invoked pursuant to Title 11, Sec- 
tion 101, District of Columbia Code. 


On June 26, 1964, the District Court, holding a Probate Term, over 
the objections of the Appellant, Willard J. Luff, entered an Order ad- 
mitting to Probate the alleged last will and testament of Morris F. Luff, 
deceased, and granting letters testamentary to the Appellee, Ruth K. 
Luff. 


On the same day, June 26, 1964, the Appellant filed a Petition for 
Caveat to said will [J.A. 1]. On July 8, 1964 the Caveatee answered 
the Caveat [J.A. 2} and an Order Framing Issues upon the Caveat and 
Answer was passed [J.A. 3] . 


After Pre-Trial both sides filed Motions for Summary Judgment 
and both of said motions were denied by the Court. 


The case was tried before the Court and a jury on December 22nd 
and 23rd, 1964. Motions for a directed verdict by both sides was made 
at the close of the Appellant's evidence [J.A. 6]. After the close of all 
of the evidence, a motion of the Appellant for a directed verdict was de- 
nied, and a motion of the Appellee for a directed verdict was sustained. 
[J.A. 26-28.] 


On January 14, 1965, the Court entered a Decree confirming pro- 
bate and letters testamentary [J.A. 36]. This appeal was taken from 
that decree by Notice of Appeal filed February 9, 1965 [J.A. 37]. 


STATEMENT OF THE CASE 


The Appellant, Willard J. Laff, is a surviving brother and heir at 
law of the decedent, Morris F. Luff. The Appellee, Ruth K. Luff, who 
has been appointed executrix of the estate of Morris F. Luff, deceased, 
is the divorced former wife of the decedent. No children were born of 
their marriage. 

On April 7, 1953, Morris F. Luff executed a will leaving his estate 
to the Appellee, designated therein as "my beloved wife" [J.A. 5], and 


nominated her as executrix. Approximately two years thereafter, this 
husband and wife separated and did not live or cohabit together as man 
and wife at any time thereafter. On March 31, 1964, Morris F. Laff 
was found dead and alone in his apartment in the District of Columbia 
by the police [J.A. 6, 7], who, upon search of the apartment found the 
aforementioned will and filed it with the Register of Wills for the Dis- 
trict of Columbia. The Appellee was at that time living in Virginia 
[J.A. 4]. 


On September 7, 1960, some eight years after the will was drawn, 
and more than five years after the parties had separated, the Appellee 
brought an action for an absolute divorce against the decedent in the 
then Municipal Court for the District of Columbia, upon the: ground of 
five consecutive years’ separation, without cohabitation, between her 
and her husband. 


During the pendency of the divorce action, to wit, on April 13, 1961, 
Morris F. Luff and the Appellee, with the assistance and advice of their 
respective attorneys of record therein, mutually entered into a Prop- 
erty Settlement Agreement [J.A. 29]. That agreement, which was 
expressed to be determinative of all of the property rights of the par- 
ties and in lieu of and in full satisfaction of any claim or demand in the 
future of either of them against the other, made provision for the divi- 
sion of their personal property (there being no real property involved), 
contained mutual releases in connection therewith, and each indemnified 
the other against liability for future debts incurred by the other, and 
further provided as follows: 


(8). The said Wife shall not claim any interest as 
Wife, widow, heir, next of kin or successor in the 
property of the said Husband and that she will exe- 
cute any papers or deeds which may from time to 
time hereafter be necessary or convenient to enable 
him, his heirs, executors, administrators or assigns 
to hold or dispose of his property, free and clear of 


all rights of hers which she might have had except 
for this covenant. 


(9). The said Husband shall not claim any interest 
as Husband, widower, heir, next of kin or successor 
in the property of the said Wife and that he will exe- 
cute any papers or deeds which may from time to 
time hereafter be necessary or convenient to enable 
her, her heirs, executors, administrators or assigns 
to hold or dispose of her property, free and clear of 
all rights of his which he might have had except for 
this covenant.” 


On April 7, 1964, the Appellee petitioned the Probate Court for the 
admission of the decedent's said will to probate and for her appointment 
as the nominated executrix. The Appellant, as the brother and heir at 
law of the decedent, objected to the admission of the will to probate and 
moved the Court to dismiss the petition for probate, contending that 
the will had been revoked by the testator at the time of the Property 


Settlement Agreement and the Judgment for Absolute Divorce which 

followed its: execution. The Appellant's said motion was denied upon 
hearing, without prejudice to his filing a caveat to the will, which he 

did the same day, June 26, 1964 [J.A. 1]. The Appellee filed her An- 
swer to the Caveat. 


At the trial of the issues framed upon the caveat and the answer, 
the Appellant introduced in evidence the Property Settlement Agree- 
ment [J.A. 29] and the Decree of Absolute Divorce [J.A. 34], read the 
same to the jury, and rested his case [J.A. 5]. Motions of both sides 
for a directed verdict were denied [J.A. 6]. On her case, the Appellee 
offered testimony and documentary evidence consisting of greeting 
cards, without date, some of which were addressed to her and the 
decedent, and certain other articles in the nature of mementos 
found in the premises occupied by the decedent after his death, most of 
which were excluded by the Court, and all of which were immaterial to 


the issues of the case. At the close of all of the evidence, the 
Appellant moved the Court for a directed verdict instructing the jury to 
answer in the affirmative the various issues framed upon the Caveat 
and Answer [J.A. 26-28]. The said motion, and the discussion and argu- 
ments thereon were heard by the Court largely off the record, where- 
upon the record was resumed, the Court returned to the courtroom, the 
jury was returned to the box, and the Court directed a verdict for the 
Caveatee. [J.A. 28.] | 


On January 14, 1965, the Court, pursuant to the directed verdict, 
entered its Decree Confirming Probate and Letters Testamentary. 
[J.A. 36]. This appeal is directed at the action of the Court in the 
above respects. 


STATUTES INVOLVED 
Title 19, Section 103, District of Columbia Code: 


All wills and testaments shall be in writing and 
signed by the testator, or by some other person in his 
presence and by his express directions, and shall be 
attested and subscribed in the presence of the said tes- 
tator by at least two credible witnesses, or else they 
shall be utterly void and of no effect; and moreover, no 
devise or bequest, or any clause thereof, shall be revo- 
cable otherwise than by some other will or codicil in 
writing or other writing declaring the same, or by burn- 
ing, canceling, tearing, or obliterating the same by the 
testator himself or in his presence and by his direction 
and consent; but all devises and bequests shall remain 
and continue in force until the same be burned, canceled, 
torn, or obliterated by the testator or by his direction 
in the manner aforesaid, or unless the same be altered 
or revoked by some other will, testament, or codicil in 
writing, or other writing of the testator signed in the 
presence of at least two witnesses attesting the same, 


any former law or usage to the contrary notwithstand- 
ing. 


Title 19, Section 108, District of Columbia Code: 


No will or codicil, or any part thereof, which shall 
be in any manner revoked shall, after being revoked, 
be revived otherwise than by the re-execution thereof, 
or by a codicil executed in the manner hereinbefore re- 
quired, and then only to the extent to which an intention 
to revive is shown. 


STATEMENT OF POINTS 
The Court below erred as follows: 


1. In overruling appellant's motion for a directed verdict in his 
favor at the close of the appellant's evidence. 


2. In overruling appellant's motion for a directed verdict in his 
favor at the close of all the evidence. 


3. In sustaining appellee's motion for a directed verdict in her 
favor at the close of all the evidence. 


4. In ruling that the alleged last will and testament of the decedent 
had not been revoked by him prior to his death. 


5. In confirming the admission of said will to probate and record 
as the last will and testament of said decedent, and the appointment of 
the appellee as the executrix nominated therein. 


6. And such other errors which may be apparent from the record 
or come to the attention of this Honorable Court. 


SUMMARY OF ARGUMENT 


1. The revocation of a previously executed will may be implied 
from certain changes in the testator's circumstances, from ‘which the 
law infers or presumes that he intended a change in the disposition of 
his property. 


2. Changes of circumstances of the testator raising a legal impli- 
cation of intent to revoke include: (1) subsequent marriage of the testa- 
tor and birth of issue; (2) alteration in the property and estate of the 
testator; and (3) settlement of the property rights of a husband andwife 
in anticipation of, and followed by an absolute divorce. 


3. Title 19, Section 103, of the District of Columbia Code, pre- 
scribing the methods by which a will shall be revoked, is not exclusive, 
and in this jurisdiction a will may be revoked by implication or opera- 
tion of law. 


4. The property settlement agreement entered into between the 
Appellee and her husband, the decedent, during the pendency of proceed- 
ings for an absolute divorce, and ratified and confirmed by the Court 
and incorporated in and made a part of its judgment granting an abso- 
lute divorce between the parties, caused the testator's previously exe- 
cuted will to lose all of its force and effect, and to be revoked by impli- 
cation of law. 


5. The decree entered in the divorce action is res judicata of the 
rights of the Caveatee herein, and she is estopped to claim any benefits 
as sole legatee under the decedent's will. 


6. After its revocation, the will was not revived by the decedent 
prior to his death in the manner required by statute in this jurisdiction. 


7. It was the duty of the trial court to direct a verdict denying the 
said will admission to probate, and revoking the letters testamentary 
issued to the Caveatee. 


ARGUMENT 


1. In the District of Columbia, Maryland, and elsewhere throughout 
the United States, a will may be revoked by implication of law arising 
from changes in the estate of the testator, in his family relationships, 
and other circumstances occurring after the execution of the will and 
prior to the death of the testator. Caulom v. Doull, 133 U.S. 216, 10 
S. Ct. 253, 33 L. Ed. 596; Hartz v. Sobel, 136 Ga. 565, 71 S.E. 995; 
Sneed v. Ewing, 5 J.J. Marsh (Ky.) 460; Lansing v. Hayes, 95 Mich. 16, 
54 N.W. 699, 35 Am. S&t. Rep. 545: Donaldson v. Hall, 106 Minn. 502, 119 
N.W. 219, 130 Am. St. Rep. 621, 16 Ann. Cas. 541; Glascott v. Bragg, 
111 Wis. 605, 87 N.W. 853. The implied presumption of law is that al- 
though the testator did not expressly revoke his will his intention to re- 
voke is conclusively inferred from the circumstances and his actions. 


2. Among such changes of circumstances, three may be noted: (a) 
the subsequent marriage of the testator and birth of issue, Pascucci v. 


Alsop, 79 U.S. App. D.C. 354, 147 F.2d 880, cert. den., 65 S. Ct. 1406, 
325 U.S. 868, 89 L. Ed. 1987; Estate of Heyl, 30 W.L.R. 296 (D.C.); 
Rabe v. McAllister, 1T7 Md. 97, 8 A.2d 922; Redwood v. Howison, 129 
Md. 577, 99 A. 863; (b) alteration of the testator's estate, McGowan v. 
Elroy, 28 App. D.C. 188; Chapman v. Dismer, 44 App. D.C. 446; Kreig 
v. McComas, 126 Md. 377, 95 A. 68. 


(c) A third change in the testator’s circumstances from which an 
intention to revoke his previously executed will is implied, is where the 
property rights of the parties to a divorce action have been settled in 
contemplation or anticipation of a divorce, such settlement, followed by 
a divorce, impliedly revokes a prior will of one spouse in favor of the 
other, at least as to the legacies or devises bequeathed the spouse. Such 
circumstances have been held conclusive of revocation rather than as 
merely raising a rebuttable presumption of revocation, and constitute 
such a change of circumstances affecting the husband as to work, by 


implication, a revocation of his previously executed will. 57 Am. Jur. 
(Wills) 371; Wirth v. Wirth, 149 Mich. 687, 113 N.W. 306; Lansing v. 
Hayes, supra; In re Hall's Estate, 106 Minn. 502, 119 N.W. 219; mre 
Battis, 143 Wis. 234, 126 N.W. 9. 


3. In some states, where the provisions of the Statute of Frauds 
similar to those contained in the District of Columbia Code have been 
adopted (Title 19, Section 103), a clause permits the revocation of awill 
to be implied from changes in the circumstances of the testator andhis 
estate. Though the District of Columbia statute does not expressly 
mention the subject, judicial precedent recognizes the principle to be 
applicable in the District. Pascucci v. Alsop, supra. In Alexander on 
Wills, Vol. 1, p. 722 (1917), it is stated that "it is well settled that the 
Statute of Frauds, and statutes in America which follow its phraseology, 
providing that no devise shall be revoked by the testator canceling, and 
the like, only apply to ‘acts of direct and express revocation, and that a 
will may be revoked by implication or inference of law by various cir- 
cumstances not within the purview of the statute’." 


In Lansing v. Hayes, supra, the court, quoting from Kent's Commentar- 
ies, said: 


‘Implied revocations are founded upon the reasonable 
presumption of an alteration of the testator's mind, 
arising from conditions since the making of the will, 
producing a change in his previous obligations and 
duties. * * * There is not, perhaps, any code of civi- 
lized jurisprudence in which this doctrine of implied 
revocation does not exist and apply when the occur- 
rence of new social relations and moral duties raise 
a necessary presumption of a change of intention in 
the testator." 


4. That a radical change in the circumstances of the social and 
family relationships of Morris F. Luff, and in his estate and property, 
occurred between the date of his will and the date of his death is hardly 
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open to question. When the willwas made the Appellee was his "beloved 
wife."" He owed her all of the duties and obligations imposed upon a hus- 
band by law and our system of morals. He made her the sole benefici- 
ary of his estate. Then they separated, and she ceased to be his wife in 
fact from thence forward to the time of his death. In 1961, eight years 
after the will was executed, their property was divided by agreement 
entered into in the atmosphere of a divorce court. The property settle- 
ment agreement was made a part of the decree by which the Court dis- 
solved in law their marriage after it had not existed in fact for five or 
more years. The Appellee did not claim, and the agreement did not 
provide, nor did the Court award, any alimony, maintenance, support, 
or other contribution by the husband. All social and moral duties of 
the husband, then and for the future, were determined. The estrange- 
ment long standing between them was completed and all rights of prop- 
erty between them, past, present and future were made void. Their 
lives were severed and they were as strangers to each other. 


5. The appellant submits that the law must infer from the above 
circumstances that the testator intended a change in the disposition of 
his property and estate from that made in his will. The words of the 
Property Settlement Agreement as adopted into the divorce decree 
leave no other intention logically to be implied. An intention to the con- 
trary cannot be supposed. 42 C.J.S. (Implication) 404. In every para- 
graph in which the property to be received by each is designated it is 
provided that such property shall become and be the property of that 
party “absolutely and forever,” and each did thereby expressly "re- 
lease, relinquish and convey all rights and claims to any of said per- 
sonal property” so divided. Each agreed to indemnify the other against 
liabilities thereafter incurred by the other. These provisions coupled 
with the comprehensive, all-inclusive language of the two final para- 
graphs are conclusive of the purpose and intent of Morris F. Luff to 
foreclose the Appellee forever from claiming any interest in his prop- 


11 


erty or estate. She was bound to "execute any papers of deeds which 
may from time to time hereafter be necessary or convenient to enable 
him, his heirs, executors, administrators or assigns to hold or dispose 
of his property, free and clear of all rights of hers which she might 
have had except for this covenant." She was debarred from claiming 
"any interest * * * as successor in the property of the said husband.” 
Clearly, the agreement, prepared by the lawyers for the parties, meant 
that the Appellee should be prohibited from claiming against the estate 
or under the will of the husband. "Successor" is held to be an apt and 
appropriate term to designate one to whom property descends, and in 
association with the words “heirs, administrators and assigns," plainly 
imports a devolution or charge upon the obligor's estate. American 
Surety Co. v. McDermott, 25 N.Y.S. 467, 468, 5 Misc. 298; Appeal of 
McKenzie Auto Equipment Co., 232 P.2d 130, 133, 71 Idaho 362; Park 
National Bank of Kansas City v. Travelers Indemnity Cz 90 Fed. 275, 
277 (D.C. Mo.). 


6. To hold that the Appellee may contractually agree in 1961 toa 
final settlement of all of her property rights against her husband in re- 
gard to both the present and as to the future, as expressed in the agree- 
ment, and then in 1965 successfully claim the entire estate of her de- 
ceased husband as beneficiary under a will executed by him nine years 
prior to the agreement and twelve years before his death, would require 
the Court to find that the words of the property settlement agreement do 
not mean what they say. The language used is clear, express and un- 
mistakable. The appellant submits that the act of the testator in exe- 
cuting that agreement was, by necessary implication, coupled with the 
intent to cause his prior will to lose all force and effect, and this, un- 
der the law, amounts to a revocation of the will. 


7. The Property Settlement Agreement, and all of its terms and 
conditions, merged into the subsequent divorce decree in which it was 
incorporated by express inclusion and became a final and conclusive 
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judicial determination of the rights of the Appellee: Halloway v. Hallo- 
way, 130 Ohio St. 214, 198 N.E. 579; Warren v. Warren, 116 Minn. 458, 
133 N.W. 1009; Herrick v. Herrick, 319 Il. 146, 149 N.E. 820; Wallace 
v. Wallace, 74 N.H. 256, 67 A. 580; Lilley v. Lilley, 125 Conn. 339, 5 
A.2d 849: Camp v. Camp, 158 Mich. 221, 122 N.W. 521; Worthington v. 
Worthington, 224 Ala. 237, 139 So. 334; Payne v. Payne, 332 P.2d 1075; 
Spreckles v. Wakefield, 286 Fed. 465. It is established herein that the 
property rights of the Appellee were before the Court in the divorce 
case for decision, were settled by the Court as between the Appellee 
and the decedent, and his property and estate, and the Appellee is bound 
by the decree, which is res judicata as to any right of hers to pursue 
her claims against the decedent's estate: Brown v. Brown, 74 App.D.C. 
309, 122 F.2d 219; Woods v. Connaday, 81 U.S. App. D.C. 281, 158 F.2d 
184. Under it she should be ordered by the Probate Court to carry out 
the provisions of the decree by now executing such papers as may be 
“necessary or convenient” to cause the probate of the said will to be 
revoked, and her appointment as executrix to be annuled. 


8. Once revoked by the implications of law there was no method by 
which the will could lawfully have been revived so as to entitle it to 
probate, except as provided by Title 19, Section 108 of the District of 
Columbia Code. No contention was made by the Appellee in the Court 
below that the will had been so revived. Indeed, no expression of the 
testator made after the divorce decree, either oral or written, was of- 
fered in evidence by her from which any intention to revive the will or 
to have it remain in force could have been found, even if such expres- 
sion would have been sufficient under the statute. At the trial, the evi- 
dence for the Appellee, or such as the Court allowed to go before the 
jury, consisted of cards of the greeting variety, photographs, and ob- 
jects found in the decedent's apartment by the Caveatee after her ap- 
pointment as executrix, all of which were entirely irrelevant to the is- 
sue involved. The will having been revoked at the time of the Property 
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Settlement Agreement and the divorce, the testator’s state of mind, or 
intentions thereafter were immaterial unless they found expression in 
some of the ways pointed out by the statute. Ix ve McGraw 's Estate, 
233 Mich. 440, 207 N.W. 10. And having been so revoked by reason of 
the doctrine of implied revocation applicable to this case, it is imma- 
terial that the will was found following the death of the testator, physi- 
cally intact. Certainly, some subsequent overt act of the testator in 
compliance with the statute was required to be shown before the jury 
could have properly considered any question of revival. 


CONCLUSION 


It is submitted that under the law, and upon the facts of the case, it 
was the duty of the Court to instruct the jury to return a verdict by 
which the will would be found to have been revoked and inadmissible to 
probate and record, and to pass a judgment revoking the order for pro- 
bate and annulling the granting of letters testamentary to the Appellee. 


Respectfully submitted, 


R. SIDNEY JOHNSON 


Union Trust Building © 
Washington 5,D.C. 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed June 26, 1964] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Holding Probate Court 


In re Estate of 
MORRIS F. LUFF, Administration No. 111,039 
Deceased 


PETITION FOR CAVEAT 


The petition of Willard J. Luff respectfully RS to this Hon- 
orable Court: 

1. That he is a citizen of the United States and a resident of Gam- 
brills, Ann Arundel County, Maryland, and that he is one of ae brothers 
of Morris F. Luff, deceased. 

2. That he has notice that a certain paper writing bearing date the 
7th day of April, 1953, has been filed in this Honorable Cours as the last 
will and testament of said Morris F. Luff. 

3. That his interest will be injuriously affected by the anowance of 
said pretended will; that he does hereby contest the probate and the val- 
idity of said paper writing purporting to be the last will and testament 
of said Morris F. Luff, deceased, and for that purpose alleges: 

First. That said will was revoked by the said Morris F. Luff on or 
about April 13, 1961. 

Second. That said will has not been revived or re-published by the 
said Morris F. Luff, in any manner provided by law. 

Third. That the petitioner for probate, Ruth K. Luff, as the sole 
legatee named in said alleged will is not entitled to share in the estate 
of said decedent, or to be appointed as Executrix as therein provided. 
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Fourth. That the said Morris F. Luff died intestate. 

The premises considered, your petitioner prays: 

1. That process may issue from this Court requiring the parties 
in interest to answer the exigencies of this petition. 

2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator and caveatees 
of the will. 

4. That a collector may be appointed to take charge of the estate 
of the deceased to serve under bond, until further hearing of the same. 
5. For such other and further relief as to the Court may seem just 
and proper. 

Willard J. Luff 


R. Sidney Johnson 
Attorney for Petitioner 
[Verification and jurat dated June 26, 1964] 


[Filed July 8, 1964] 
ANSWER TO PETITION FOR CAVEAT 


Comes now Ruth K. Luff, proponent of the last will and testament 
of Morris F. Luff, deceased, and now the duly qualified executrix of the 
Estate of Morris F. Luff, deceased, and for her answer to the Petition 
for Caveat filed herein says: 

FIRST DEFENSE 

The Petition for Caveat fails to state a claim upon which the relief 
sought may be granted. 

SECOND DEFENSE 

1. - 2. The averments in paragraphs 1 and 2 of said Petition are 
admitted. 

3. That she is advised that paragraph 3, and all parts thereof, con- 
tain conclusions of law which require no answer; however, if answer 
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thereto be deemed necessary she denies the averments of parts First, 
Third and Fourth thereof, and with respect to part Second she says that 
said will was not revived or republished for the reason that the validity 
of said will was never impaired after the date of its execution, and is in 
full force and effect. 

WHEREFORE, the premises considered, the said Ruth K. Luff, 
executrix prays: 

1. That the Petition for Caveat be dismissed. 

2. That she be awarded costs and counsel fees herein. 

8. For such other and further relief as the nature and circumstances 
of the case may require and to the Court shall seem just and proper. 

/s/ Ruth K. Luff 


John W. Jackson 
Darryl L. Wyland 
Attorneys for Executrix 


[Verification and jurat dated July 7, 1964] 


[Filed September 15, 1964] 
ORDER FRAMING ISSUES 


Upon consideration of the caveat of Willard J. Luff filed herein 
against a certain paper writing dated the 7th day of April, 1953, which 
was filed herein the 2nd day of April, 1964, purporting to be the last 
will and testament of Morris F. Luff, deceased; and the answer of Ruth 
K. Luff, filed thereto, itis this _— day of September, 1964, 

ORDERED that the following issues be and they are hereby framed 
to be tried before a jury onthe 19th day of October , 1964: 

1. Was said paper writing dated the 7th day of April, 1953, purport- 
ing to be the last will and testament of Morris F. Luff, deceased, in 
fact the last will and testament of said decedent ? 
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2. Was Said paper writing dated the 7th day of April, 1953, pur- 
porting to be the last will and testament of Morris F. Luff, deceased, 
revoked and annulled by the said Morris F. Luff by the force and effect 
of a certain property settlement agreement made and entered into by 
the said Morris F. Luff with Ruth K. Luff, his then wife, bearing date 
the 13th day of April, 1961? 

3. If said paper writing dated the 7th day of April, 1953, purporting 
to be the last will and testament of Morris F. Luff, deceased, was re- 
voked and annulled by the provisions of said property settlement agree- 
ment. was the said purported last will and testament thereafter revived 
and republished by the said decedent? 


Alexander Holtzoff, Judge 


Ne objection as to form 


Jchn W. Jackson 
Darryl L. Wyland 
Attorney for Caveatte 


EXCERPTS FROM TRIAL PROCEEDINGS 
RUTH K. LUFF 


DIRECT EXAMINATION 
BY MR. JOHNSON: 


=e * 
Q. Where do you reside at the present time, Mrs. Luff? A. 1780 
North Troy Street, Arlington, Virginia. 
Q. Were you living at that address at the time of the death of Mr. 
Morris F. Luff? [6] A. Yes, I was. 
-_—ee 
[7] (Last Will and Testament of Morris F. Luff was marked 
Plaintiff's Exhibit No. 1 and received in evidence.) 


=—*e 
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MR. JOHNSON: May I read this document to the jury, Your Honor? 

Last willand Testament. I am reading from this Paper: 

"Last Will and Testament of Morris F. Luff. 

'T, Morris F. Luff, being of sound and disposing mind, memory, 
and understanding, do hereby [8] make, publish and declare this writ- 
ing as and for my last will and testament hereby revoking any and all 
wills and testaments by me heretofore made. 

‘Paragraph 1. I direct payment of my just expenses of my last 
illness, funeral and burial. 

"Paragraph 2. I give, devise and bequeath unto my beloved wife, 
Ruth K. Luff, all of the rest, residue and remainder of my estate, real, 
personal and mixed, of which I shall die, seized or possessed, or to 
which I shall be in any manner entitled at the time of my death, abso- 
lutely and in fee simple. 

‘Paragraph 3. I nominate, constitute, and appoint Ruth K. Luff of 
Washington, D. C., as Executrix without bond, of this, my last will and 
testament. 

'In witness whereof, I now subscribe my name to this, my last will 
and testament, this 7th day of April, 1953," Signed, "Morris F. Luff." 

"Signed, Published, and Declared as and for his last will and testa- 
ment by Morris F. Luff, the above-named testator, in the presence of 
us, who, [9] in his presence and at his request and in the presence of 
each other, now subscribe our names as attesting witnesses thereto." 

Follows then, the signatures of the witnesses: 

"John J. Ahearn, 1511 --"' an illegible "Boulevard, Falls Church, 
Virginia. 

"A. W. Sherman, 1706 Crestwood Drive, Northwest, Washington, 
11, D. C. 

"Paule J. Seltzer, 3215 45th Street, Northwest, Washington, D.C." 

zee 

[19] MR. JOHNSON: * * * May it please the Court, I offer in evi- 
dence the Judgment for Absolute Divorce including the Property Settle- 
ment Agreement just readtothe jury, and at this time the plaintiff rests. 


THE COURT: Very well. 

MR. JACKSON: We would like to discuss a legal matter with the 
Court, if Your Honor please. 

THE COURT: Don't discuss the case, ladies and gentlemen. 

(Short recess.) 

THE COURT: The motion for a directed verdict is denied. 

MR. JACKSON: If Your Honor please, may we approach the bench 
and put the motion in this record? 

THE COURT: I put it in the record. 

MR. JACKSON: Oh, you are putting it in. All right. 


=x * 


ANTHONY J. MORRIS 


x=*« * 
[20] DIRECT EXAMINATION 

BY MR. JACKSON: 

Q. Mr. Morris, piease state your full name and your occupation, 
and your address. A. Private Anthony J. Morris, assigned to the 13th 
Precinct, Metropolitan Police Department, Washington, D. C. Do you 
want my home address, sir? 

Q. Yes. A. 365 Edison Street. Alexandria, Virginia. 

@. And referring now to March 31, 1964, were you on duty as a 
Metropolitan Police Officer in the District of Columbia? A. Yes, sir. 

Q. And did you on that day have occasion to visit an apartment 
on California Street, Northwest, Washington, D. C.? A. Yes, sir. 

Q. And what was the occasion of your visit? A. As I recall, sir, 
I pulled the box on 13th Street and was notified by the P.S.S. man to go 
over there to 2122 California Street, Northwest, as there was a dead 
person up there. So I went over there and walked into the apartment 
and I saw the scout car was there. 

[21] Q. I can't quite hear you. A. When I came on the scene the 
scout car was there, and they had just entered the apartment, and they 
came out immediately, and they asked me if I would take the report and 
handle all of the details, and I said I would. 
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Q. Is that apartment now known to you as the apartment of the late 
Morris F. Luff? A. Yes, sir. 

Q. And who did you find there alive or dead, if you did find any- 
body there? A. Mr. Luff was lying in the kitchen. 

Q. And was he alive or not? A. He was dead, sir. 

Q. Now, then what did you do, in substance what did you do after 
you arrived? A. After l arrived, myself and two detectives from the 
Homicide Squad made a cursory search of the apartment in order to 
find any evidence of, you know, names and addresses of next of kin, and 
things of that nature, and, of course, I myself, was left -- during the 


course of this search we found a will. I was present in the room. It 
was found in the bedroom of the deceased. ; 

Q. And where was the will found, to your knowledge? [22] A. The 
will was in the top dresser drawer in an envelope along with a letter. 

Q. Was the drawer locked that the will was in? A. No, sir noth- 
ing in the apartment was locked, to the best of my recollection. 

Q. Linvite your attention to a document called Plaintiff's Exhibit 
1 (Will), and ask you to look at it and tell whether or not that is the will 
you have been talking about? A. Yes, sir, this is. 

THE COURT: How do you know it is? 

THE WITNESS: Because at the time I read the will, Your Honor. 

BY MR. JACKSON: 

Q. Was there ay other will found at that time? A. No, sir. 

Q. Then what did you do -- I don't mean in detail -- you followed 
out your assigned duties by doing what from there on, just in sub- 
stance? A. In substance, well, both officers from the Homicide Squad 
left the scene when the will was found, and I, myself, made a detailed 
search of the premises to recover all valuables, any money, jewelry, 
things of that nature. 

[23] @. And you took certain items and turned them in to the 
Property Clerk's office, is that right, sir? A. Yes, sir. 

Q. And would it be fair to say that is the sum and substance of 
your connection with the visit to the apartment? A. Yes, sir. 
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Q. Ishow you a document on which the symbol D-1 appears in the 
lower lefthand corner and ask you whether or not you recognize that, 
and if you do, what itis? A. Yes. To the best of my recollection, 
this letter was together with the will in one envelope. 

Q. That is the letter you referred to a little while ago in your 
testimony as being with the will? A. Yes, sir. 

Q. Which is known as Plaintiff's Exhibit No.1? A. Yes, sir. 

MR. JACKSON: I will offer this as Defendant's No. 1, if Your 
Honor please. 

(Handed to Plaintiff's counsel.) 

MR. JOHNSON: I object to this paper, Your Honor, as being im- 
material to the issues in this case, and also being a self-serving docu- 
ment as far as the defendant is concerned. 

[24] (Handed to the Court.) 

THE COURT: This may be admitted for one purpose only, that it 
is signed by -- typewritten Ruth K. Luff, found by the officers, ad- 
dressed, "Dear Morris, Enclosed is your will dated April 7, 1953." 
The rest is immaterial. 


-_—* * 


EUGENE D. HEGARTY 


-—* * 
DIRECT EXAMINATION 


BY MR. JACKSON: 

Q. Your full name, please, and your occupation and address ? 
A. Eugene D. Hegarty, Administrative Assistant to Congressman 
Flood. Address, 6939 Alpine Drive, Annandale, Virginia. 

Q. And were you acquainted with Mr. Morris Luff? A. Yes, I 
was. 

Q. The gentleman who lived at 2122 California Street [25] before 
he died? A. Yes. 

Q. That is the one you mean, right? A. Right. 
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Q. And were you also acquainted with Mrs. Ruth Luff, who is 
sitting here in the courtroom today? A. Iam. 

Q. And is your family also acquainted with Mrs. Luff? And were 
they acquainted with Mr. Luff? A. Yes. 

Q. And is it fair to say that the families were friendly and the 
respective spouses were friendly with the other couple?. A. Yes. 

Q. Inviting your attention to March 31, 1964, did you have occasion 
to find yourself at 2122 California Street, Northwest, Washington, D.C.? 
A. Yes, I did. 

Q. And what was the occasion of your being there and what, in sub- 
stance, did you see or do while you were there? 

THE COURT: When? 

THE WITNESS: March '64. 

MR. JACKSON: March 31, 1964. 


xe 


[27] Q. After you had gone to the precinct, then did you return to 


the apartment? A. Yes, I did. 

Q. Did you observe the condition of the apartment and the furni- 
ture, and the -- any of the objects and documents there? A. Yes, Idid. 

MR. JOHNSON: Object, Your Honor, as immaterial. 

THE COURT: Overruled. 

BY MR, JACKSON: 

Q. Specifically, did you observe whether or not anything was 
locked up in the apartment, such as furniture, drawers, or anything 
like that? A. Nothing was locked in the apartment. 

Q. Would it be fair to say, Mr. Hegarty, that you and your family 
had been friends of Morris and his wife Ruth for many years? A. Yes. 

Q. Now, did you ever visit -- you are also aware, then, that there 
was a divorce in June, approximately, of 1961 between Morris and 
Ruth? A. Yes, I was aware of it. 

Q. And since the date of the divorce, the time of the [28] divorce, 
have you had personal occasion to visit with Morris Luff from time to 
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time at the apartment? A. Not at the apartment, no, but we met fre- 
quently for lunch or dinner. 

Q. All right. Did you have occasion to meet with him for a meal 
in or around November of 1963? A. Yes, I had lunch with him on 
November 22. 1963. 

Q. How de ycu remember that particular day? A. It was during 
the lunch that the word came of the assassination of President Kennedy. 

Q. And during the course of your meeting with Morris on that oc- 
casion did you have -- was there any conversation with respect to his 
estate or plans for his estate? A. Yes. I had talked to him -- I had 


numerous experiences myself with members of my family dying with- 
cut having a will, ard I raised the question with him in view of the 


inevitable. 

MR. JOHNSON: Objection. 

THE COURT: Sustain the objection as to what Mr. Hegarty's ex- 
periences were with his own famiiy. 

BY MR. JACKSON: 

Q. You had a conversation with him then and what was the sub- 
stance of the conversation? What did you say to [29] him, and what 
did he say to you? A. I asked Morris if -- I trusted he had made 
arrangements for the disposal of his estate if and when anything hap- 
pened to him, and he said yes, he had taken care of all that, and that 
at that time I would undoubtedly hear something about it. 

ne * 

Q. What was the last phrase or sentence -- and that you would 
find what? I really didn't hear you. A. He told me that in that 
event that I would undoubtedly hear all about it. 


se © 
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MIRIAM CANFIELD CAMP 


x * * 


DIRECT EXAMINATION 


BY MR. JACKSON: 

Q. Miss Camp, please give us your full name and your address, 
and your occupation. A. My name is Miriam Canfield Camp, ard I 
live at 2122 California Street, Northwest, and I have a little property 
that I manage. 

Q. That is the same address where Mr. and Mrs. Luff used to 
live. is it not? A. Yes, sir. 

Q@. Are you acquainted -- were you, with Mr. Luff and have you 
been acquainted with Mrs. Luff? A. Yes. 

Q. For about how long? When did you first meet them, approxi- 
mately, in other words? A. Well, approximately 1958 I was the secre- 
tary of the Membership Committee at this cooperative, and they wished 


to buy an apartment in that building, and we had a meeting [31] to meet 
them and see if they liked us, and they would be willing to take their 
part in cooperative affairs. I met them in my apartment. 

Q. About 1958? A. Yes. 


Q. And later they became tenants in the same apartment building, 
is that right? A. They were approved for the purchase of an apart- 
ment. 

Q. And do you consider Ruth and yourself good friends, is that 
right? A. Yes, sir. 

Q. You are aware, then, that there was a divorce approximately 
in June of 1961 between Ruth and Morris, is that right? A. Yes, 
that is right. 

Q. And following that time did you ever have occasion to see Mr. 
Morris Luff? A. Oh, yes. 

Q. After the divorce? A. He lived in the building. 

Q. And you would see him going and coming, is that right? A. 
Yes, coming and going, yes. 
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[32] Q. And inviting your attention to approximately August of 
1961, following June of '61 the divorce, did you have occasion to have 
a conversation with Mr. Morris Luff? A. Yes, I did. 

Q. What, in substance, did you say to him or he say to you, or 
vice versa? A. Well, I really don't know how the conversation got 
started -- 

Q. First, where were you and who was present? A. I was un- 
loading groceries from my car in the driveway by the building, and 
Mr. Luff was standing against -- in the sun, sort of resting -- 

Q. I can't hear you very well. A. I'm sorry. We were -- I was 
unloading the groceries from my car and Mr. Luff was standing against 
the wall more or less getting a little sun bath, and was just generally 
talking about things, and in some unknown way he started discussing 
Ruth's future, and his present concern for her, and I was quite as- 
tonished because our conversations had been, you know, like, "How do 
you do. It is a nice day.” And that kind of business, and he said that 
he thought a woman had a very hard time alone at best, particularly as 


she got older, and that he was concerned about how Ruth was [33] 
going to take care of herself, and that he was also concerned about 
what affect it would have upon Ruth when she discovered how very diffi- 
cult life was going to be in just taking care of the ordinary things of 
life, and I really was -- I sort of felt that the man was -- 


=x * 


WALTER J. MURPHY, JR., 


xe 


DIRECT EXAMINATION 


BY MR. JACKSON: 
Q. Please state your name, address and occupation, Mr. Murphy. 
A. Walter J. Murphy, Jr., 1511 K Street, Northwest. I am an attorney. 
[34] Q. And how long have you been practicing as an attorney? 
A. Since October 1956. 
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Q. And that is in the District of Columbia? A. Mostly, yes. 

Q. And where is your office? A.1511 K Street. 

Q. All right. Are you acquainted with the plaintiff, Ruth Luff, 
in this case, the lady sitting over there? A. Iam. 

Q. And what was the occasion of your becoming acquainted with 
her? A. She was represented by Mr. J. Harry Welsh of the law firm 
with which I am associated, and I did some of the work in that case. 

Q. By that case, what do you mean? Describe just briefly what 
was the case? A. It was the divorce case between Mr. and Mrs. Luff. 

MR. JACKSON: Can all of you ladies and gentlemen hear at the 
far end? Thank you. May I see the file on the divorce case, the two 
documents that were read into the case by Mr. Johnson? [35] Thank 
you. 

BY MR. JACKSON: 

Q. Inviting your attention to a document in this file which, for 
your information, as I understand it, is in evidence in this case, en- 
titled Property Settlement Agreement, May 13, -- made the 13th day 
of April, 1961, and I ask you to look at it and ask you if you had any 
participation in the execution of that document? A. I did. 

Q. If you can remember, what was your activity with respect to 
it? A. I witnessed Mrs. Luff's signature to the document. 

Q. And inviting your attention to the signature Ruth Luff on page 
4 of this document, is that her signature? A. Yes. 

Q. And to the signature under the word Witness, opposite her 
name, and slightly lower, Walter J. Murphy, Jr., is that your signa- 
ture? A. It is. 

Q. And when you and Mrs. Luff signed that Rocament were the 
other signatures, Morris F. Luff and Marjorie Volkel's signatures on 
there at that time? A. They were not. 

[36] Q. Did you ever witness Mr. Luff's Sees in connection 
with the Property Settlement Agreement? A. I did not. 


xe © 
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[39] RUTH K. LUFF 


x * * 


[40] DIRECT EXAMINATION 


BY MR. JACKSON: 

Q. You are Mrs. Ruth K. Luff? A. Yes. 

Q. And you are the defendant in this case involving the will of 
Morris F. Luff, is that right? A. Yes. 

Q. And you are the Executrix acting under the will by Court 
appointment? A. Yes. 

Q. Duly qualified. And as you have heard brought out, there was 
a divorce between your husband Morris, and you, which was decreed 
approximately June 8, 1961, is that correct? A. Yes. 

Q. And where do you live now, Mrs. Luff? A. I live at 1780 . ~ : 
North Troy Street, Arlington, Virginia. 

Q. Is that Colonial Village Apartments? A. Yes. 

Q. Following the divorce in June of 1961, were there any com- 
munications between you and your husband, your former husband, 
Morris. A. Yes. 

[41] Q. Well, what was the nature of those communications, in 
general? A. Well, in 1961 I sent him a Christmas card. 

Q. And inviting your attention to the spring of 1962, did you have 
any -- was there any communication between the two of you? A. Yes. 
I learned that he was in the hospital in Arlington, and I told a friend to 
give him a message, that if he needed anything or wanted me to do any- 
thing for him, I would be very glad to do it, and I also sent him a card. 

Q. Inviting your attention now to Defendant's -- to Plaintiff's Ex- 
hibit 1 in evidence and Defendant's Exhibit 1 in evidence, I ask you if 
you recognize them, and if you do, tell us what they are? A. This 
document is a will which he made and which was found, and this is a 
letter that I wrote to him returning his will to him December 18, 1962. 

Q. And that letter is the one called Defendant's Exhibit 1, and the 
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will, of course, is the will that we put in evidence earlier today? A. 
Yes. 

Q. And did you mail the letter on or about the same date it bears, 
December 18, 1962? [42] A. I am sure I sent it. 

Q. Did you receive any reply to that letter from Morris, that is? 
A. I sent him a previous letter. 

Q. And about when did you send him that previous letter? A. That 
was -- that was postmarked December 8, 1962, and I had asked him 
for some jewelry and some of my clothes that were still in the apart- 
ment, and purses and pictures, just several things, and in reply to that 
letter he wrote me and -- or, he asked me to please send = his will, 
which I had. 

Q. Do you have that letter that he wrote you asking for that ? 

A. No, I threw it away. 

Q. Then, in response to that, what did you do? A. Well, -- 

Q. Is that when you wrote that letter, December 18, with the will 
attached? A. Yes. I got the will and sent it to him with this letter. 

Q. Following that time, and by time I mean December 18, 1962, 
did you have -- what, if any, response did he make, to [43] go back to 
the previous question of mine, what response did he make, if any, to 
your letter of December 8, 1962, and this letter, December 18, 1962 in 
which you say you asked for your things? A. In reply to my letter of 
December 8, he asked me to send him his will, which I did, and sent 
this letter with it, and then I also sent him a Christmas card that year. 

Q. December '62? A. In December of '62, yes. And sometime 
in January a bundle was left for me in response to my two letters. 

Q. Where was the bundle left? A. It was left at the office at the 
apartment building. 

Q. The Colonial Village building where you live? A. Yes. 

Q. Did it have a note with it? A. Yes, it hada note, and he 
brought over a lot of my jewely, and purses, and so on and so forth, 
and I said that here were some of the things I had asked for. 
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MR, JOHNSON: Your Honor, I think the letter itself would be the 
best evidence. 

MR. JACKSON: I agree with you, Mr. Johnson. 

BY MR. JACKSON: 

Q. And what has become of that note? [44] A. I threw it away. 

Q. You don't have it. What, in substance, did it say? A. That he 
was keeping some of the things. 

Q. How was it addressed and how was it signed, if you remember? 
A. It said, “Dear Ruth," and signed "Morris." 

Q. And how do you know it was from Morris? A. Well, he is the 
only one who could have brought my things. 

Q. Did you recognize his handwriting? A. I recognized his 
handwriting. 

Q. Was it in his handwriting, the note and the signature? A. Yes. 

Q. Can you tell us what the bundle included of the things that he 
brought and left, as you describe? A. Oh, there was jewelry in it, not 
all of it, and there were a couple of purses, not all of them. 

«x * 

Q. Go ahead. A. There were some little objects that I had even 
[45] forgotten about that were mine that I picked up in travels and dif- 
ferent places. One was a little amethyst jar with a filagree top. There 
were some handkerchiefs and just a collection of things that were mine. 

Q. Would it refresh your memory more exactly if you were to 
refer to Defendant's Exhibit 1, with the permission of the Court, as to 
the things that he brought back? A. Yes. 

: MR. JACKSON: May she look at this and see if she can be more 
specific, if Your Honor please? 

THE COURT: Very well. 

(Handed to the witness.) 

THE WITNESS: This is the second letter. But among the jewelry 
there were gold beads which he returned, there was a gold finger ring 
which he returned, two mosaic earrings, one which he kept, mosaic 
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bracelet he returned, mosaic earrings he returned, a gold pin with 
three cultured pearls, this one he returned, a silver belt, a pair of 
framed English prints I bought in England he kept, he kept one alligator 
purse. I asked for two but he returned the redwood salad bow! that I 
asked for. He returned a handy tool which is an electric’ tool that I use 
to make certain things. I had asked for a sleigh that I had made for 
Christmas decoration. He did [46] not return that. : 

Q. Did he say something about the sleigh in the note? A. Well, 
he said that there were reindeer that went with the sleigh and he 
couldn't send them or separate them, and the reindeer were happy 
where they were, so I didn't get either. 

Q. Now, does that -- have you finished refreshing your recollec- 
tion about the things he brought back? A. Yes. 

Q. Following these December 1962 letters and the return of the 
items you mentioned, what, if any, communication did you have, or was 
there, between the two of you after that, to your recollection? A.I 
had a birthday card from him in 1963, which is February. 

Q. Have you retained it? A. No, I threw it away. ! 

Q. And that was when in 1963? A. In February of 1963. 

Q. I show you a group of documents which, for identification pur- 
poses, bear consecutively D-3 to 23, each inclusive. I don" t know 
whether the Clerk wants to mark them now, or not, but they already 
have those identities on [47] them. I would like tc ask some questions 
about them. 

THE DEPUTY CLERK: Shall I mark them as a group, Your 
Honor? 


“*« * 


(Defendant's Exhibit No. 2 was marked for identification.) 
BY MR. JACKSON: 
Q. The group entitled Defendant's Exhibit 2 for identification 
and bearing sub-numbers 3 to 23 on each document, I ask you to look 
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at them and tell me what they are, if you know? A. These are cards, 
including Christmas cards, birthday cards, valentine cards, and they 
have been dated as far back as 1944, which I found in the apartment. 

Q. Whose cards were they? What do you mean by them? A. Well, 
they were cards that I had given to him over the years. And, as I say, 
some of them have the date as far back as 1944. 

Q. When did you find them in the apartment? A. When I was ap- 
pointed Executrix and had to go in the apartment, I found these. 

[48] Q. L invite your attention to that part of Defendant's Exhibit 
for identification No. 2, which bears D-3 at the bottom, and ask you if 
you can more precisely identify that. A. That is one I sent after the 
divorce. 

Q. And what is it? A. It is a Christmas card. 

Q. Christmas card? A. It says, "Health, Wealth, Greetings and 
best wishes, oceans of happiness, best wishes for Christmas and the 
New Year." 

Q. Can you tell whether that is the 1961 Christmas card or '62 
Christmas card? A. No. 

Q. Is it one of those two years? A. It is one of those two years, 
yes. 

Q. Did you send him a Christmas card in 1963 and, if not, why 
not? A. I didn't send him one in 1963 because I wasn't in town and I 
sent very few cards that year. 

MR. JACKSON: If Your Honor please, I offer this group exhibit 
entitled Defendant's Exhibit 2 for identification. 
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[50] Q. Showing you Defendant's Exhibit No. 3 for identification, 
consisting of two letter folders and a wallet -- three -- well, Iask 
you what they are, if you know? A. These are wallets left -- 

THE COURT: I can't hear. 

THE WITNESS: These are wallets that I found -- two of them 
were in different suits and one was in his bureau when I went into 
the apartment. 


BY MR. JACKSON: 

Q. And what are they, do you know where they came from, in the 
first place? A. This one I had given to him, and the note I put with it 
is still there. 

THE COURT: When was that? 

THE WITNESS: Several years ago, Your Honor. I don't know 
exactly what year. This one had a picture of us. 

[51] THE COURT: A picture of what? 

THE WITNESS: Of him and me in front of our house, This one 
had a picture of the house that we lived in. 

BY MR. JACKSON: 

Q. And when did you find these documents? A. When I went into 
the apartment as Executrix. 

MR. JACKSON: I offer these, if Your Honor please, for the same 
purpose. 

THE COURT: I will admit those. That is a little different than 
just a Christmas card or a birthday card. 

MR. JACKSON: And the contents as she has described. Thank 
you. 


MR. JOHNSON: I will object for the record, Your Honor. 
THE DEPUTY CLERK: Defendant's Exhibit No. 3 received in 
evidence. 


x * * 


[52] Q. Showing you Defendant's Exhibit 4 for identification, being 
a box with certain articles on the inside, will you please look at both 
the box and the articles on the inside and tell us whether you recognize 
them, and, if you do, what they are and what relation they have to you 
and to Morris Luff? A. The box is a jewelry box and it has Krementz 
on it. There is a pair of cuff links in here which I had given to him. 
There are some studs. There is a card from me, and there is a wed- 
ding ring. 

Q. Have you examined the wedding ring sufficiently to tell us, with- 
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out using a magnifying glass, what the initials are? A. The inscription 
is REK to MFL, October 21, 1943. 

Q. And who is REK, if you know? [53] A. Ruth E. Keiser, my 
maiden name. 

Q. And the other initials? A. MFL, standing for Morris F. Luff. 
And, October 31, 1943, is the day and year we were married. 

Q. And you gave him that? A. Yes. 

Q. And when did you find it after he died, if you did find it after 
he died? When and where did you find it? A. When I went inas 
Executrix. 

x" * 

Q. Mrs. Luff, are you acquainted with Willard Luff who is the 
plaintiff in this case? A. Yes. 

Q. And he is the brother of the decedent, Morris F. Luff? [54] 

A. Yes. 
Q. And approximately when did you meet him and what was the 


nature of your acquaintance with him at that time and for the few years 
following? A. I had met Willard when I was working with the govern- 
ment, and he was, too. I don’t remember the exact date, but I think it 
was around 1940. He and Morris opened their own engineering office 


in the Union Trust Building. I never met Morris prior to that time, 
and one day I met him on the street and I hadn't seen Willard in some 
time and he introduced me to Morris. Subsequently, I went to work for 
him. 

Q. Did they have a business together? A. Yes. 

Q. A little partnership? A. Yes. 

MR. JOHNSON: I object, Your Honor. I think this testimony is im- 
material to the issues in this case. This is long prior to even the mar- 
riage of these people. 

THE COURT: Well, I don't know what he is leading up to. I will 
allow it. 


BY MR. JACKSON: 

Q. Did there come a time when the partners came in n disagree- 
ment? [55] A. Yes. 

Q. And approximately when was that? A. Willard went to work in 
Pennsylvania and Morris carried on alone and there had been unhappi- 
ness between them for some time, and it just suowbalted and eventually 
the relationship became very bitter. 

Q. And to your knowledge how long did that bitterness endure? 

A. We were involved in another lawsuit with Willard, and in which he 
cast several allegations against both of us, and that lasted several years, 
and I know that they weren't speaking. I know that Morris despised 
Willard and he often said he hoped he never saw him again. 

Q. And approximately -- in relation to the time you moved out of 
the apartment, which I believe has been testified by you in May of '61, 
did those expressions by Morris about Willard continue up until that 
time? A. Oh, yes. 


Q. Well, now, socially what was the relationship pelmeen the two 


men, beginning from the time you met and such exchanging of cards 
and visits, or meeting with the two wives, you being one of them, and so 
forth? A. We never had any social life with them whatsoever. [56] 
They -- 

Q. Did Willard and his wife, or either of them, ever visit you and 
Morris in your home? A. They were never in our home. 

Q. Did you and Morris ever visit Willard and his wife in his 
home? A. Never. 

Q. Did either of you ever visit them in their home that you know 
of? A. Willard may have been in our home once. Iam not sure. But 
we had bought a house and Morris was quite proud of it, and Willard 
may have been in it once. I can't be sure. 

Q. What about the exchange of gifts over the yearsn or greeting 
cards of any kind between the two families? A. There was never any- 
thing like that. 
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[57] Q. I show you this jacket and ask you if you recognize it? 
A. Yes. 

Q. Whose is it and when did you last see it? I mean, before 
Morris’ death. A. That was Morris’ favorite jacket. 

Q. And when did you last see it -- excuse me -- when did you last 
see it before his death, approximately? [58] A. I think, as a matter of 
fact, he was wearing it the day we moved the furniture and things out 
of the apartment. 

Q. Following the divorce? A. Following the divorce, yes. 

Q. And at that time, inviting your attention to the jacket, specific- 
ally the two buttons on it, were those the buttons that were on the jac- 
ket the last time you saw it, as you describe? A. No. 

Q. Do you recognize those buttons? A. Those were my buttons. 

Q. And where had they been, if youknow? A. Well, I make all my 
own clothes, and whenever I buy buttons I buy either one or two extra 
ones in case I lose one I will have an extra one. 

Q. Had you left those buttons there at the apartment? A. Yes. 

Q. When you moved out? A. Yes. 

Q. And when did you first discover that these buttons were on his 
favorite jacket? A. When I went into the apartment as Executrix. 

Q. Did you put them on? [59] A. No. 

Q. I show you this lady's jacket, and ask you if you recognize it? 
A. Yes, thatis mine. 

Q. And inviting your attention to the buttons, what can you tell us 
about them? A. They are alike. 

Q. The same as on his jacket? A. Yes. 

“—* * 

[61] MR. JACKSON: Showing you exhibits marked for identification 
8 through 14, I ask you to look at them and tell me if you can identify 
them? A. They are all photographs. 

Q. Of whom? A. Me, and there is one of Morris and me. 

[62] Q. And which is the one of you and Morris? A. It is an en- 
largement of one that was in one of the billfolds. 
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Q. And where did the pictures come from, if you know? A. These 
were in the apartment. I found them when I went in as Executrix. 
Q. That is following June of this year? A. Yes. 
THE COURT: Where did you find them? 
THE WITNESS: This was standing on the table. This was on the 
table in the living room. (Indicating) 
BY MR. JACKSON: 
Q. What is the identification number of that? 
THE COURT: Defendant's Exhibit No. 9. 
BY MR. JACKSON: 
Q. Standing on the table in the living room? A. Yes. 
Q. By the numbers, where were the rest of them found by you? 
A. Is that eight? 
Q. That looks like 8 for identification. A. Well, 8 was in the 


bureau. 
Q. The dresser drawer? [63] A. Yes. 


Q. Bureau drawer? A. Yes, in his room. And the others were in 
what used to be my dresser in his room. 

THE COURT: In the drawer? 

THE WITNESS: In the drawer. 

** * 

[64] Q. Mrs. Luff, don't answer the question, please, for there is 
likely to be objection toit, there may or may not be, and it may or may 
not be sustained. Can you tell us whether or not the buttons that were 
on the jacket that we discussed before, Morris' jacket, whether that 
situation was consistent with any habits or practices you and Morris had 
when you lived together? A. Yes. 

Q. What was it? A. Well, as I said before, I make all my own 
clothes, and quite often, when I made a dress, I would make Morris a 
bow tie, and if we were going out, or anything like that, and I wore a 
particular dress, he would wear a bow tie to match, and this was very 
significant when I saw the buttons on the coat. 
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[65] MR. JACKSON: Please, the next number. 
THE DEPUTY CLERK: Defendant's Exhibit No. 16 for identification 
MR. JACKSON: It is a notebook with one photograph in it, one with 
an address in it, and then, in addition to that, in the pages of the note- 
book there is|a yellow slip of paper bearing the words or legend D-46 
for identification and include the envelope itself as part of the group. 
BY MR. JACKSON: 
Q. Showing you, Mrs. Luff, the composite -- 
MR. JACKSON: In addition to that, I overlooked something. There 
is a little Christmas greeting-type card also inside. 
(Defendant's Exhibit No. 16 marked for identification.) 
BY MR. JACKSON: 


Q. Showing you this composite Defendant's Exhibit 16, will you 
please look first at the envelope and tell me whether you recognize that, 
and, if so, what is it? A. Yes. The envelope is in my handwriting and 
dated December 8, 1962. 


Q. And what was -- I don't mean now what was in it -- what was 
in that envelope at that time, if you can tell us? [66] A. It was the first 
letter I wrote to Morris asking him for certain personal effects. 

Q. Thatis— A. The jewelry. 

Q. The first of two letters, Defendant's Exhibit 1 is the second? 
A. Yes. 

Q. Did you find that letter with the envelope post-marked Decem- 
ber 8, that you just mentioned? A. No. 

Q. What are the other objects contained in this envelope? A. 
There is a little Christmas card greeting that was in it. 

Q. In whose handwriting is it written, the part on the greeting 
card? A. It is mine. 

Q. And to whom had the card been addressed? A. Morris. 

Q. Go ahead. A. There was -- there is a notebook. 

Q. Is that the notebook you are handling now? A. That was in 
this envelope. 
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[67] Q. Is this envelope; all right. A. On the first page there is 
a diagram of the living room in the apartment. On the second page 
there is a list of names of his nephew's wife and two children. 

MR. JOHNSON: May I interrupt? May the witness fix a date on 
these papers? 

THE COURT: Yes. 

BY MR. JACKSON: 

Q. Are you able to fix any date on any of these documents? A. 
No, I can't. 

Q. Now, where did you obtain them before we brought them into 
court? A. They were tucked in the back of his desk drawer. 

Q. Morris'? A. Morris' desk drawer. 

Q. Inthe apartment? A. In the apartment. 

Q. And you found them this summer after being appointed Execu- 
trix? A. Yes. 

Q. And were all the items that you have now taken out of this par- 
ticular envelope the same items that were inside [68] of it when you 
found it? A. Yes. 

Q. What are the rest of the items? A. There is my name and 
address. 

Q. And in whose handwriting -- A. Morris'. 

Q. Do you know how he obtained your name and address after you 
moved out? A. No, I don't. 

Q. Is that yoursame and address in Colonial Village? A. Yes. 

Q. What is this picture? A. A Polaroid snapshot of me that was 
taken at a barbecue, and a note. 

Q. Now, before you tell what the note-- before we talk about the 
note, had you ever seen that note before? A. No. 

Q. And in whose handwriting is the note? A. Morris’. 

Q. And what does the note say? A. The note says, “Goodnight 
sweetheart. I will love you always.” 

MR. JACKSON: You may inquire. 
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[69] I offer the envelope and contents that have just been de- 
scribed, if Your Honor please, Exhibit 16. 

MR. JOHNSON: Objection. 

THE COURT: It may be admitted. 

=* * 

[74] MR. JACKSON: And we rest our case, if Your Honor please. 
I don't know whether Mr. Johnson has any rebuttal. 

MR. JOHNSON: No rebuttal, Your Honor. 

MR. JACKSON: Then may we discuss the matter with the Court 
before we -- 

[75] THE COURT: Yes, come to my chambers, please. 

(In chambers:) 
(Thereupon, there was a discussion between counsel and the 
Court.) 

MR. JACKSON: * * * For those two reasons I respectfully submit 
that we ought to have a directed verdict for the defendant at this time. 
=* * 

MR. JOHNSON: I would like to move for a directed verdict that 
the jury be instructed to return an answer in the affirmative to each 
one of the issues as framed by the Court's Order in this case. My 
position is, and I will state it briefly, because I believe Your Honor 
would like us to do -- would like us to furnish you with a memorandum 
on it, and I will be very glad to do it and would like to do it-- * * *. 

= * * 

MR. JOHNSON: My position is in line with the decision in other 
States of which there are a number, that there is an implied presump- 
tion of revocation by reason of this Property Settlement Agreement 
executed in contemplation of divorce. 

[76] ee 

THE COURT: Well, I may be in error, but never in doubt. I will 
grant the caveatee’s motion. I will give my reasons to the jury and 
then you can take me to the Court of Appeals. 


(IN OPEN COURT:) 
THE COURT: Ladies and gentlemen of the jury, this is a civil ac- 
tion brought by the plaintiff as caveator againstthe Executrix of the will 
of the late Morris F. Luff. 


The facts are not in dispute. The parties were married, there was 
an absolute divorce with a property settlement, and the will was never 
destroyed. 


At the conclusion of all the evidence both sides have moved for a 
directed verdict, the plaintiff moving that I instruct you to return a 
verdict in his favor that the will was revoked, and the defendant mov- 
ing for a directed verdict that the will is a valid and subsisting will. 


Wills may be revoked expressly or by implication. When express- 
ly revoked, of course, it is done so by either destroying it or making a 
later will, or making a codicil or a paper writing attested by two wit- 
nesses. 


This is a case of first impression in this jurisdiction, and when it 
is done by implication it is done by a [77] certain act of the parties 
whereby it is implied by that act that the will has been revoked. The 
only case that has been ruled upon by the Court of Appeals was where 
there was a subsequent marriage and issue was born of the marriage, 
that that act was a revocation of the prior will by implication. 


The Code of Laws for the District of Columbia, Section 103 of 
Title 19, reads as follows: 


"All wills and testaments shall be in writing and signed by the 
testator, or by some other person in his presence and by his ex- 
press directions, and shall be attested and subscribed in the pre- 
sence of the said testator by at least two credible witnesses, or 
else they shall be utterly void and of no effect; and, moreover, no 
devise or bequest, or any clause thereof, shall be revocable other- 
wise than by some other will or codicil in writing or other writing 
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declaring the same, or by burning, canceling, tearing, or obliterat- 
ing the same by the testator himself or in his presence and by his 
direction and consent; but all devises and bequests shall remain 
and continue in force until the same be burned, canceled, torn, or 
obliterated by the testator or by his [78] direction in the manner 
aforesaid, or unless the same be altered or revoked by some other 
will, testament, or codicil in writing, or other writing of the testa- 
tor signed in the presence of at least two witnesses attesting the 
same, any former law or usage to the contrary notwithstanding." 


The caveator in this case is attempting to revoke the will by a 
paper writing which does not conform to the statute in force in the Dis- 
trict of Columbia, and the motion of the caveatee for a directed verdict 
is granted. 


DEFENDANT'S EXHIBIT 1 


Dear Morris: 
Enclosed is your Will dated April 7, 1953. * * * 
x«* 
Sincerely, 
/s/ Ruth 
Ruth K. Luff 


December 18, 1962 
Encl. 


[Filed June 8, 1961] 


Civil Action No. D-1912-60 
PROPERTY SETTLEMENT AGREEMENT 


THIS AGREEMENT, Made this 13th day of April, 1961, between 
RUTH LUFF, hereinafter referred to as "Wife", and MORRIS F. LUFF, 
hereinafter referred to as "Husband": 


WHEREAS, the parties were married on or about October 21, 1943, 
in the District of Columbia and no children have been born of this mar- 
riage; and, 


WHEREAS, divers and unfortunate differences have arisen between 
the parties hereto, which have made it inadvisable and impossible for 
them to live together as husband and wife; and there being absolutely 
no hope of reconciliation; and, 


WHEREAS, the parties join in desiring that they effect a settlement 
of their property rights which will be in lieu of and in full satisfaction 
of any claim or demand in the future of either of the parties against 
the other. 


NOW, THEREFORE, it is agreed, in consideration of the mutual 
promises, agreements and covenants contained herein, by each party 
hereto, to and with the other party hereto, as follows: 


(1) The Wife having removed from the premises, at which the par- 
ties have heretofore lived, a portion of her personal effects and the 
various items of furniture, bric-a-brac, silver, linens, etc., which the 
parties hereby agree should become and be hers, she is hereby given 
the unrestricted right at a reasonable time to be agreed upon by the 
Husband and Wife to go to said premises and have the balance of said 
property belonging to her removed, without interference, molestations, 
or objection on the part of the Husband. 
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(2) That all of the personal property and furnishings listed in at- 
tached "Memorandum A", which is hereby made a part hereof, now re- 
posing in the premises heretofore occupied by the parties, shall be- 
come and be the property of the said Wife, absolutely and forever, and 
the said Husband does hereby release, relinquish and convey to the said 
Wife all rights and claims to any of the said personal property belong- 
ing to the said parties as therein listed in the same "Memorandum A", 
as of the date of the execution of this Agreement. 


(3) That all of the personal property and furnishings listed in at- 
tached ""Memorandum B”, which is hereby made a part hereof, now 
reposing in the premises heretofore occupied by the parties, shall be- 
come and be the property of the said Husband, absolutely and forever, 
and the said Wife does hereby release, relinquish and convey to the 
said Husband all rights and claims to any of the said personal property 
belonging to the said parties as therein listed in'the said "Memorandum 
B", as of the: date of the execution of this Agreement. 


(4) The Wife agrees to execute and deliver deeds or other neces- 
sary papers to convey to the Husband title to the Cooperative Apart- 
ment now in the name of the Wife and located in premises 2122 Cali- 
fornia Street, Northwest, Washington, D. C., all transfer charges, 
stamps, etc., to be the cost of the Husband. 


(5) The said Wife further agrees that from the monies now in her 
possession she will pay to the Husband the full sum of Seven Thousand 
Dollars ($7,000.00), such payment to be made in the form of a Trea- 
surer’s check made payable to "Morris F. Luff and Godfrey L. Munter 
and David C. Vastian, his attorneys”. Upon the acceptance of said 
sum by the Husband, the Husband releases all claims of any kind what- 
ever to any further funds which may now be in the possession of or 
come into the possession of the Wife. 


(6) The removal of the balance of the Wife's property referred to 
in paragraphs (1) and (2) above, the payment of the cash referred to in 
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paragraph (5) above, and the execution and delivery of the deed convey- 
ing the said Cooperative Apartment to the Husband, shall be accom- 
plishedin the manner following: The Wife shall deliver the aforemen- 
tioned Treasurer's check and the aforementioned executed deed to 
Richard L. Merrick, Esquire, at 1624 Eye Street, N. W., Washington 6, 
D. C., who shall hold the same until he shall have received an appro- 
priate release executed by the Husband and the Wife and upon the re- 
ceipt of such release, the said Richard L. Merrick, Esquire, shall turn 
over the said Treasurer's check and executed deed unto Messrs. God- 
frey L. Munter and David C. Bastian, attorneys for the Husband. It is 
understood and agreed that the said release shall be executed by the 
Husband and Wife at the time the balance of the Wife's property is re- 
moved from the said Cooperative Apartment, the said release upon 
execution to be turned over to the Husband for delivery = the said 
Richard L. Merrick, Esquire. 


(7) In consideration of the foregoing, the Husband are not incur 


any debt or liability on account of the said Wife for which she might or 
could become liable and he will hold the said Wife harmless of any 
debt or liability incurred by him, and the Wife likewise shall not incur 
any debt or liability on account of the said Husband for which he might 
or could become liable and she will hold the said Husband harmless of 
any debt or liability incurred by her. 


(8) The said Wife shall not claim any interest as Wife, widow, 
heir, next of kin or successor in the property of the said Husband and 
that she will execute any papers or deeds which may from time to time 
hereafter be necessary or convenient to enable him, his heirs, execu- 
tors, administrators or assigns to hold or dispose of his ‘property, free 
and clear of all rights of hers which she might have had except for this 
covenant. : 
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(9) The said Husband shall not claim any interest as Husband, 
widower, heir, next of kin or successor in the property of the said Wife 
and that he will execute any papers or deeds which may from time to 
time hereafter be necessary or convenient to enable her, her heirs, 
executors, administrators or assigns to hold or dispose of her proper- 
ty, free and clear of all rights of his which he might have had except 
for this covenant. 


IN WITNESS WHEREOF, we have hereunto set our hands and seals 
the day and year first hereinbefore mentioned. 


/s/ Ruth Luff (SEAL) 


WITNESS: ; 
/s/ Walter J. Murphy, Jr. /s/ Morris F. Luff 
/s/ Marjorie Volkel 


MEMORANDUM "A" 
The following list of articles, in addition to all personal clothing and 
jewelry, shall become the absolute property of the wife: 
Living room rug; 
4 - Small Oriental rugs, one located in hall and 3 having been used 
in Husband’s bedroom; 
1 - Divan and easy chair; 
1 - Arm chair (needlepoint); 
4 - Side chairs (needlepoint); 
footstool (needlepoint) 
1 - Coffee table; 
Hi-fi and records; 
Piano; 
Bookcase in living room; 
Round marble top table in hall and lamp; 
1 - Mahogany serving table in the diningroom; 
1 - Floor lamp (bridge) 
Minton china; 
Rice china; 
Silver as agreed upon; 
Personal family things; 
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Mattress, spring and pillows from bedroom set formerly used 
by Wife; 

Misc. tables which were Wife's individually; 

Sewing machine; 

Drapes and curtains which Wife made; 

Bedroom lamps; 

Pewter to be divided equitably; 

Linen to be divided equitably; 

Kitchen utensils; 

Electric coffee pot; 

Osterizer; 


MEMORANDUM "B" 


following list of articles, in addition to all personal clothing and 
shall become the absolute property of the Husband: 


Dining room rug; 


Oriental rug used in wife's room; 
Hall carpeting; 

Large rug in bedroom; 

Divan and easy chair; 

Arm chair; 

- Ladderback chairs; 
Duncan Phyfe Chair; 
Coffee table; 

TV and small radio; 
Desk lamp and table; 
Library table (round) and lamp; 
End table; 

Square table; 

Floor lamps; 

Johnson Bros. china; 
Silver as agreed upon; 
Personal family things; 
Bedroom set; 

Dinette table; 

Kitchen table and chairs; 
Crystal; 
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Family linen as divided; 

Small desk in hall; 

Kitchen utensils; 

Drip coffee pot; 

Electric toaster 

Bookcase in bedroom and the books therein; 

Small marble top chest of drawers; 

Dining room furniture; 

Bedroom set formerly used by Wife, with exception that she 
is to take mattress, spring and pillows 


[Filed June 8, 1961] 


JUDGMENT FOR ABSOLUTE DIVORCE 
(a vinculo matrimonii) 


This cause came on to be heard in open Court upon the complaint 
of the plaintiff; there being personal service upon the defendant, and an 
answer filed by attorney retained by the defendant and there appearing 
in open court both plaintiff and defendant and their counsel; and upon 
evidence produced in open court and consideration thereof by the Court, 
it appearing to the Court that: 


(a). The plaintiff has been a bona fide resident of the District of 
Columbia for more than one (1) year next past before the filing of this 
suit; 

(b). That the parties were lawfully married in the District of 
Columbia on October 21, 1943; 

(c). That'there were no children born of the marriage; 
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(ad). That the plaintiff has proven the allegations of her complaint 
alleging five (5) years voluntary separation, without subsequent co- 
habitation; 
WHEREUPON, it is by the Court this 8th day of June 1961; 
ADJUDGED, ORDERED and DECREED: 


(1). That the plaintiff, Ruth Luff, be and she is hereby awarded a 
judgment of absolute divorce (a vinculo matrimonii) from the defendant, 
Morris F. Luff, on the ground of five (5) years voluntary separation 
without subsequent cohabitation and the bonds of matrimony heretofore 
existing between plaintiff and defendant herein be, and the same are 
hereby dissolved; provided, however, that the judgment shall not be ab- 
solute and shall not take effect until the expiration of six (6) months 
after its date, nor until the expiration of the time allowed for taking an 
appeal, nor until the final disposition of any appeal taken in this cause. 


(2). That the property settlement agreement, entered into between 
the parties on April 13th 1961, of which the Court was advised at the 
time of trial of this cause, be and the same is hereby incorporated, 
ratified, confirmed and made a part of this Decree. : 


/s/ Joseph M. Ryan 
Judge 
SEEN AND APPROVED: 


David C. Bastian, 
Attorney for defendant 


[Filed January 14, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 


In re ESTATE OF MORRIS F. LUFF, ) 
) Administration 111,039 


Deceased. 
DECREE CONFIRMING PROBATE AND LETTERS TESTAMENTARY 


Upon consideration of the trial in open court before a jury upon the 
caveat against the Will of Morris F. Luff herein, the evidence adduced 
by both parties, the motion by each party for a directed verdict, the 
argument thereon, and the Court having directed a verdict for the De- 
fendant (Caveatee) Ruth K. Luff, it is this 14th day of January, 1965, 
by the Court 


Adjudged, Ordered, and Decreed That the Order entered herein on 
the 26th day of June, 1964, admitting the paperwriting bearing the date 
of the 7th day of April, 1953, to probate and record as the Last Will and 
Testament of Morris F. Luff, late of the District of Columbia, deceased 
and granting Letters Testamentary on his Estate to Ruth K. Luff, the 
Executrix named in said Will, be and the same hereby is confirmed. 


/s/ William B. Jones 
JUDGE 
Seen: 


/s/ John W. Jackson 
Of Counsel for Ruth K. Luff (Caveatee) 


R. Sidney Johnson 
Of Counsel for Willard J. Luff (Caveator) 


[Certificate of Service] 


[Filed February 9, 1965] 
NOTICE OF APPEAL 


Notice is hereby given this 9th day of February, 1965, that Willard 
J. Luff, Caveator, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 14th day of January, 1965 in favor of Ruth K. Luff, Caveatee against 
Willard J. Luff, Caveator 


Attorney for Plaintiff (Caveator) 


BRIEF FOR APPELLEE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,311 


Appellee. 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


JOHN W. JACKSON 


United States Court of Appeals 2009 - 14th Street, North 
for the District of Columbia Circuit 2 
Arlington, Virginia‘ 


FILED ~=AUGS 1965 we 


Votlan eaiee bas 1750 Pennsylvania Avenue, N. W. 
CLERK Washington, D.C. °- 


Attorneys for Appellee 


RESTATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee, the question presented is whether, 
under the circumstances of this case, a will of the deceased former 
husband in favor of/his wife, as the sole beneficiary of his estate, was 
revoked when the decedent and his wife, during the pendency of an ac- 
tion for absolute divorce between them, mutually entered into a Prop- 
erty Settlement Agreement determinative of their then existing prop- 
erty rights and releasing the interest of each in the rights then existing 
by reason of the marital relationship, which said Property Settlement 
Agreement was filed in the divorce proceedings, ratified and confirmed 
by the court, and incorporated in and made a part of its decree award- 
ing an absolute divorce to the wife. 
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GAnited States Court of Bopeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,311 


WILLARD J. LUFF, 


RUTH K. LUFF, 


Appellee. 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE - 


The Appellant, Willard J. Luff, the only caveator of the will of 
Morris F. Luff, deceased, is a surviving brother and one of the heirs 
at law. The Appellee, Ruth K. Luff, who has been appointed executrix 
of the estate of Morris F. Luff, deceased, is the divorced wife of the 
decedent. No children were born of the marriage. 
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On or about April 7, 1953, the decedent executed a will in which the 
appellee was named as sole beneficiary and executrix. (JA 5.) Approxi- 
mately two years thereafter the decedent and the appellee ceased to co- 
habit as man and wife; however, they continued to share the same apart- 
ment until May, 1961, when the appellee moved to Virginia. (JA 29.) 
On March 31, 1964, the decedent was discovered dead in his apartment 
by the police. (JA 6, 7.) At that time the will was found in his bedroom 
in an unlocked bureau drawer in an envelope with a letter from the ap- 
pellee. (JA 7.) ; 


On September 7, 1960, some eight years after the will was drawn, 
and more than five years after the parties had separated, in the legal 
sense, the appellee brought an action for an absolute divorce against 
the decedent in the then Municipal Court for the District of Columbia, 
upon the ground of five consecutive years separation, without cohabita- 
tion, between her and her husband. 


During the pendency of the divorce action, to wit, on April 13, 1961, 
Morris and Ruth, with the assistance and advice of their respective at- 
torneys of record therein, entered into a Property Settlement Agree- 
ment. (JA 29.) The agreement provided for a release of those claims, 
duties and rights which were then in effect by virtue of the marital re- 
lationship, and it neither expressly nor by implication had to do with 
the rights of either as a potential beneficiary under the will of the other. 
Subsequently, the agreement was incorporated into the absolute divorce 
decree which was entered in the wife's favor on June 8, 1961. (JA 34.) 


On April 7, 1964, the appellee petitioned the Probate Court for the 
admission of the decedent's will to probate and for her appointment as 
the nominated executrix. The appellant, as the brother and an heir at 
law of the decedent, objected to the admission of the will to probate and 
moved the court to dismiss the petition for probate contending that the 
will had been revoked by the testator at the time of the Property Settle- 
ment Agreement and the Judgment for Absolute Divorce which followed 


its execution. The appellant's said motion was denied upon hearing, 
without prejudice to his filing a caveat to the will, which he did the 
same day, June 26, 1964. (JA 1.) The appellee filed her answer to the 
caveat. (JA 2.) 


At the trial of the issues framed upon the caveat (JA 3) aa the an- 
swer, the appellant introduced in evidence the Property Settlement 
Agreement and Decree of Divorce, read the same to the jury and rested 
his case. The appellant did not appear or testify at the trial, by depo- 
sition or otherwise. (JA 4-6.) Thereupon, the appellee, Ruth K. Luff, 
offered evidence to show that the decedent's will was found by the po- 
lice during a cursory search of the apartment in the top, unlocked bu- 
reau drawer in Morris’ bedroom (JA 7). It was found in an envelope 
with a transmittal letter from her to the decedent. (JA 8.) Approxi- 
mately four months before his death the decedent told an old friend 
that he had made arrangements for the disposition of his estate, “That 
he had taken care of all that." (JA 10.) 


Previously, and after the divorce in June 1961, the decedent had 
expressed to a mutual friend of his and Ruth's, his concern over the 
welfare of the appellee and for her ability to care for herself as she 
grew older. (JA 12.) Following the divorce the parties exchanged 
greeting cards and letters. (JA 14-18.) On one occasion the appellee 
discovered that she had the decedent's will in her possession, and at 
his request she returned it to him. At that time she requested certain 
items of her property from the decedent. He returned some and kept 
others. (JA 16-17.) Among the items he kept were some buttons which 
the appellee had left in the apartment and which the decedent had later 
sewn on his favorite jacket. These buttons were identical with those 
worn on a jacket by the appellee. (JA 22.) 


Upon her appointment as executrix of the decedent's estate the ap- 
pellee entered the apartment and found numerous greeting cards, photo- 
graphs, letters and other mementos of the marriage. Among these 
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items the appellee found a small notebook in which the words "'Good- 
night sweetheart, I love you always" had been written by the decedent. 
These words were next to her picture which had been placed in the 
same notebook. (JA 25.) 


Some ‘years prior to the divorce the decedent and his brother, 
Willard, the appellant, became extremely bitter toward each other. 
This bitterness continued at least to the date of the divorce. During 
their marriage the appellee and the decedent had no social contact with 
the appellant or his family, and on at least one occasion the decedent 
expressed the: hope that he would never see Willard, the appellant, 
again. (JA 21.) 


The signature by the testator, Morris, to the Property Settlement 
Agreement is attested by one witness only. (JA 13.) 


At the close of all the evidence the appellant moved the court for a 
directed verdict instructing the jury to answer in the affirmative the 
various issues framed upon the caveat and answer. The said motion, 
and discussion and arguments thereon were heard largely off the rec- 
ord, whereupon the record was resumed, the court returned to the 
courtroom, the jury was returned to the box and the court directed a 
verdict for the appellee. (JA 27-28.) 


Or. Jamary 14, 1965, the court, pursuant to the directed verdict, 
entered its Decree Confirming Probate and for Letters Testamentary. 
Thereupon, a Notice of Appeal was filed. (JA 37.) 


SUMMARY OF ARGUMENT 


I. The methods of revoking wills which are prescribed by statute 
are the only ones recognized in the District of Columbia, with the ex- 
ception of those instances in which a revocation was implied at common 
law by reason of changes in the domestic relations of the testator. The 
revocation which is claimed admittedly is not within the statute; nor are 
the facts in the instant case among those recognized at common law as 


sufficient to imply a revocation of a will. Moreover, the reasons which 
have historically been advanced in support of implied revocation are in- 
applicable in this case. 


Il. The evidence demonstrates the clear intent of the decedent that 
his will was to become effective upon his death. 


Ill. The appellant seeks a new rule of law not justified by the facts 
or by considerations of public policy. The rule sought is in the nature 
of legislation, not adjudication. Confusion would result from a ruling 
for appellant which would create doubt and uncertainty as to the validity 
of wills of all married persons whenever a change occurred in their 
family relation. 


ARGUMENT 


I. 
It is the position of the appellee that the only methods by which a 


will may be revoked in the District of Columbia are those set out in 
Title 19, Section 103, District of Columbia Code, and the revocation by 
implication which can arise from certain prescribed circumstances 
which were recognized by the common law as ones from which an in- 
tention to revoke on the part of the testator could be presumed. Any 
claimed revocation which does not have as its basis one of those meth- 
ods recognized by the District of Columbia Code or the limited circum- 
stances for common law implied revocation cannot be recognized in the 
District of Columbia. The appellee, of course, does not dispute that the 
doctrine of implied revocation by operation of law is recognized in this 
jurisdiction; however, she does dispute that the facts of this case bring 
it within the scope of the doctrine. 


The doctrine was born in the ecclesiastical courts where it was 
held that "certain changes" in the domestic relations of a testator, by 
implication, revoked his will. 2 Page on Wills, Bowe Parker Revision, 
Sec. 21.66, p. 471. The common law courts adopted the doctrine and it 
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became the settled common law of England prior to 1776. Ibid., Sec. 
21.67, p. 471. Initially the effect of the doctrine was to raise a pre- 
sumption of revocation which was rebuttable. Ibid:, Sec. 21.88, p. 499. 
Later, the presumption became conclusive, but some American courts 
still regard it to be rebuttable, and the changed circumstances are 
looked upon as evidence of an intention to revoke the prior will. In re 
Arnolds Estate, 110 P.2d 204 (Nev); Card v. Alexander, 48 Conn. 492, 
40 Am. Rep. 187; Charlton v. Miller, 27 Ohio St. 298, 22 Am. Rep. 307; 
Murphy v. Markis, 98 N.J. Eq. 153, 130 A. 840, aff'd, 99 N.J. Eq. 888, 
132 A. 923. At least one jurisdiction admits evidence to rebut the pre- 
sumption of a revocation if it amounts to a republication of the will. i 
re Martin’s Estate, 190 N.W. 872 (Nebr.). 


The circumstances in which the doctrine was applied at common 
law were (1) the marriage of a man coupled with the birth of issue sub- 
sequent to the execution of the will, Pascucci v. Alsop, 79 U.S. App. 


D.C. 354, 147 F.2d 880, and (2) the marriage of a woman subsequent to 
the execution of the will, kz ve Last Will and Testament of Ward, 35 
N.W. 731 (Wisc.). There are many assertions in American cases and 
texts to the effect that a divorce and, perhaps, a property settlement 
agreement operated to revoke a will at common law, but research has 
failed to reveal any case in which the doctrine was applied to such facts. 
Page, op. cit., Sec. 21.101, p. 523. 


The appellant has cited several cases in support of his position, 
but they are inapposite here. In each of those jurisdictions the statute 
which prescribed the methods for revoking wills ended with language 
similar to the following: 

"But nothing in this section shall prevent the revocation 
implied by law from subsequent changes in the condi- 
tion or circumstances of the testator." 

See: Donaldson v. Hall, 106 Minn. 502, 119 N.W. 219; 


Lansing v. Haynes, 95 Mich. 16, 54 N.W. 699; 
| Glascott v. Bragg, 111 Wisc. 605, 87 N.W. 853. 


Moreover, the decisions among the states in which the legislatures have 
vested the courts with this discretion to decree revocations are not uni- 
form. Codner v. Caldwell, 101 N.E.2d 901 (Ohio); Younker v. Johnson, 
116 N.E.2d 715 (Ohio); Hertrais v. Moore, 325 Mass. 5 57, 88 N.E.2d 909. 


The purpose of the doctrine of implied revocation was to do for the 
testator what he would have done if his attention had ever been called 
to the need for revising his will. Donaldson v. Hall, supra, p. 221. 

Also, new social and moral duties were best served by decreeing a rev- 
ocation by implication. Lansing v. Haynes, supra, p. 700. In short, it 
was 2 means by which the court could intervene and fulfill the legally 
presumed changes in the intention of the testator because of the new 
moral, social and legal duties which he had acquired. In the view of the 
common law courts, at least insofar as research discloses, this inter- 
vention was limited to cases of marriage and birth of issue, and the 
marriage of a woman. 


These are the two situations in which it could safely be assumed 
that a testator would have wanted the will revoked, and in each the pur- 
poses of the doctrine would be fulfilled. But it is impossible to ascribe 
to all other changes in a testator's domestic relations the same pre- 
sumption in divining his intention. For example, if the test is to be new 
moral, social and legal duties, what should be done about cases in which 
a testator leaves children who were born after the date of the will and 
who are excluded from its benefits; the birth and death of a child which, 
in effect, leaves the testator childless at death; the adoption of a child; 
the death of a wife and children before the death of the testator, and 
other similar situations. The possibilities are many and only slight 
factual variations are needed to create or increase doubt as to what the 
testator would have intended, or what the law should intend for him. It 
is therefore understandable that at common law the doctrine was limited 
to the two situations mentioned above. 


I. 


Aside from the fact that no precedent or statute exists for the ap- 
plication of the doctrine in this case, there is no reason in fact for con- 
cluding that the decedent intended to change his will, and accordingly 
there is no need to apply the doctrine in this case. The facts are to the 


contrary. 


The evidence disclosed that the decedent died alone and childless 
in an apartment which he had shared with the appellee, and in which he 
kept and apparently treasured items of her property and mementos of 
their marriage. He did not, after the divorce, acquire any new moral, 
social or legal obligations. Indeed, his only close relative — the appel- 
lant — was a person he despised and hoped never to see again. 


In the period between the divorce and his death (less than three 
years) the decedent spoke of his concern for the appellee and for her 
future, and only a few months before his death told a friend that all ar- 
rangements for the disposition of his estate had been made. At that 
time he must have had in mind the will in dispute here. He had re- 
quested its return from the appellee less than one year before, and it 
lay in an unlocked bureau drawer in his bedroom. It is inconceivable 
that he could have forgotten it, or overlooked destroying it, if he had 
intended it to be ineffective. 


Every reason which has ever been advanced in support of the doc- 
trine of implied revocation fails of application in this case. Indeed, the 
language of a case upon which the appellant places principal reliance 
speaks in favor of the appellee on the matter of the logic in applying the 
doctrine to this case: 

"Of course, a change in respect to property or family 
relations resulting from the act of the testator should 
be of a nature to justify the inference, arbitrary though 
it may be, that he intended to revoke his will, either in 
whole or in part, or that a moral or legal duty not only 


would require but prompt a change in the disposition of 
his property from that made in the will. Inother words, 
the rule, if accorded substance and merit, must serve 
the purpose of doing by implication what the testator 
should, in justice to those entitled to his bounty, have 
done, had his attention been directly called to the mat- 
ter after the change in circumstances and before his 
death." Donaldson v. Hall, supra, p. 220. 


In the instant case, the evidence makes it clear beyond doubt that 
changes which occurred as a result of the divorce were not sufficient 
to "justify the inference” that the decedent "intended to revoke his will, 
either in whole or in part."" Moreover, there is here no new moral or 
legal duty which would require or prompt a need for a disposition of the 
estate different from that provided by the will. If the foregoing quota- 
tion is an accurate statement of the basis of the doctrine, and the ap- 
pellee believes that it is, it most clearly is not a rule of law which can 
or should be applied here. 


The appellant also places great reliance on the language employed 
in the Property Settlement Agreement, as well as upon the fact of the 
agreement. The agreement and its terms must be considered in the 
light of the circumstances surrounding its execution. 


The agreement was an interim document drawn by the parties and 
their counsel to be effective until such time as it should be superseded 
by a decree to be entered in the divorce action which was then pending. 
Its temporary nature is best seen by the language used: The parties 
are referred to as "husband" and "wife,"’ and the terms and provisions 
in the agreement presumes the existence of the marital relationship. 
Each releases in favor of the other all rights which accompany the po- 
sition of spouse. One obvious effect of the mutual releases was to en- 
able the parties, while married, to transfer, convey or encumber prop- 
erty as he or she saw fit—an ability which would have flowed automati- 
cally from the decree of absolute divorce. None of the rights released 
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by the Settlement Agreement would have survived the divorce and such 
releases were therefore meaningless except during the pendency of the 
marriage. There is no indication in the agreement that the parties ever 
intended that it should affect any testamentary dispositions. 


It would have operated, in the event of the death of one of the par- 
ties before the divorce, to deprive the other of an intestate share, or 
the statutory share by electing to take against a will. But there is ab- 
solutely no reason to be inferred from the language of the agreement 
why one party could not devise or bequeath property to the other, and 
it cannot make any difference that the will was in existence before the 
agreement. A will speaks from the date of death, Colonna v. Alton, 23 
App. D.C. 296, and in this case in particular it is clear that the will 
conformed with the actual intent and wishes of the decedent at the time 
he died. 


The appellant, while relying heavily upon the provisions of para- 
graph 8, apparently realizes that the appellee is not claiming the status 
of “wife,” "widow," "heir" or "next of kin," and he therefore says that 
her agreement not to claim as "successor" acts as an estoppel. How- 
ever, her inability to succeed to the rights of the decedent are imma- 
terial because a successor is one to whom property descends or is 
transferred by operation of law, and the term does not describe one 
who acquires ownership as a result of the voluntary act of the owner. 
Claim of Turano, 23 N.Y.S.2d 213, 260 App. Div. 971. 


Under careful scrutiny it is seen that the terms of the agreement 
are of no help or comfort to the appellant. 


mm. 


If this court should rule in favor of the appellant it would establish 
without the support of precedent, or public policy, or reason, an excep- 
tion to a clear and precise statute; such a ruling will not, as the appel- 
lant argues, constitute simply a recognition and application of an exist- 
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ing but hidden exception. The effects of such a holding would give rise 
to what are compelling reasons for rejecting the appellant's contentions. 


It is impossible to formulate a rule of implied revocation in this 
case which would have general application or significance. In such 
cases the facts are almost always different, and such a holding in this 
case would open the door to unlimited conjecture when confronted by 
the factual exigencies of the new cases. 


A problem inherent in the formulation of the rule sought by the ap- 
pellant is the limitation to be placed upon the extent of the revocation. 
If the will is held to have been revoked the result is to have the estate 
pass by the laws of intestate succession. Therefore, if a decedent, for 
example, has divided his estate between his wife and his church the 
rule will operate to the disadvantage of the church and to the benefit of 
relatives of the decedent who may be estranged and not highly regarded 
or favored by him. If the revocation is to operate against the wife pro 
tanto, then presumably she is still entitled or qualified to serve as ex- 
ecutrix. If not, then the rule is really not one of revocation — it be- 
comes a judicial fiat to deprive a divorced wife of any connection with 
the estate of her former husband, and is to be applied without regard 
to the logic of the circumstances, the equities involved or the clear, 
actual intent of the testator. : 


To grant appellant his requested novel and unsupportable extension 
of the established doctrine of implied revocation would place in jeopardy 
the wills of all spouses when a change in domestic relations occurs. 

The confusion which would result from such a ruling is apparent. 


It is doubtless for these reasons, and perhaps others, that courts 
traditionally have construed the doctrine in a narrow fashion, and have 
opposed its expansion, without the impetus of statute, beyond the limits 
which it acquired at common law. Donaldson v. Hall, supra; In re Ar- 
nold's Estate, supra; In re Alder's Estate, 100 P. 1019 (Wash.). 
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If a problem does exist in this area it is clearly one to be solved 
by legislative action. As seen above, the variations are too great and 
the social advantages too indefinite to warrant an attempt to formulate 
a rule of judicially implied revocation within the confines of the facts 
in the instant case, which would have any general utility or applicabil- 
ity. There is no public policy which requires the judicial legislation 
requested by the appellant. 


CONCLUSION 


The court is asked by appellant to break new ground by diluting the 
Statute which declares public policy in this case, and to engraft a basis 
of revocation unknown to the common law. The appellee submits that 
the appellant has failed to show any legal or factual basis in support of 
her position, and the judgment of the lower court should be affirmed. 


Respectfully submitted, 


JOHN W. JACKSON 
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Arlington, Virginia 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
WILLARD J. LUFF, ) 
Appellant, ) 
) No. 19,311 
; 
Appellee. ) 


PETITION FOR REHEARING IN BANC 


Comes now Ruth K. Luff by counsel and petitions this 
Honorable Court for rehearing in banc; and in support thereof 
respectfully represents as follows: 

1. It is believed that the majority opinion in 
this case constitutes unnecessary judicial legislation, and 
creates uncertainty with respect to the validity of wills 
where subsequent changes in the conditions and circumstances 
of the testator have occurred. No social or legislative 
policy, nor consideration of justice, exists to support the 
majority opinion. Moreover, to leave the majority opinion 
in effect necessitates further inquiry and findings by the 
Trial Court. Both of these aspects of the opinion are dis- 


cussed in more detail herein below. 


2. By the holding of a majority of the panel in 


this case, there now exists a novel extension of the common 
law of the District of Columbia as heretofore set out in 
Pascucci ve Alsop, 79 U. S. App. D. C. 354, 147 P.2d 880. 


The majority opinion, (P. 4) recognizes that this application 
of the doctrine of revocation by implication appears to have 
been unknown to the common law. This is a common law juris- 
diction, and while all distinguished courts and legal scholars 


recognize the need for flexibility and refinement of common 


law principles to meet the needs of socie there is no such 
? 


need here. 

The Pascucci rule holds that where an unmarried 
and childless testator executes a will containing no provision 
for any child of a subsequent marriage, such marriage followed 
by birth of issue, impliedly revokes the will. In so holding, 
Pascucci simply recognized a common law rule of long standing 
and did not extend or modify the doctrine of implied revoca- 
tion in any way. The majority opinion in the Luff Appeal 
appears to indicate that Pascucci engrafted onto the D. C. 
Code the substance of those statutes in other states which 
allow implied revocation. Respectfully, we contend that this 
is not so. 

The justice supporting the policy of the Pascucci 
decision is apparent: the testator by his will prior to his 
marriage and subsequent birth of a child had apparently over- 
looked his natural obligations to his family to make a new 
will or to revoke his old one; and the law properly presumed 
an implied revocation. However, in the instant case consider- 
ations of justice, public policy, the interests of society 


or moral or legal duty are all demonstrably absent. 


The surviving brother, who now proposes to swoop 
down upon this modest estate, had been estranged from the 
testator, Morris FP. Luff, for years. Their relationship had 
Hatertoratediland | maditmeccmamrery: nietar tonite other hand, 
the record here is replete with tangible, documentary, and 
other evidence of the testator's esteem and affection for the 
petitioner, up to and including the day of his death. 

3. The majority opinion promulgates without sanction 
of the common law or of legislation, a rule, easy to announce, 
but with great potential for uncertainty and mischief in appli- 
cation. The majority rule has the attraction of mechanical 
certainty, the temptation of ease of application, but it suffers 
from the gross defect common to all attempts at legal inflexi- 
bility, in that justice, when it is achieved ander such a rule, 
becomes justice by coincidence, not justice resulting from a 


search for truth. With no helpful impulse stemming from the 


needs of the law or morality and with no legislative support, 


we thus have stark judicial legislation. 
The vitality of many wills in the District of 
Columbia is now questionable, and the administration of 
estates in many cases may be hampered and delayed. 
4. The majority opinion in this appeal throughout 
labors its conception of what it identifies as the "majority 
rule" of the United States. As used by the majority of the 


panel in this case, the term "majority rule” actually means 


the majority of results in cases with similar facts. With 
but a single known exception, all jurisdictions cited to 


support the majority opinion in this appeal are aided by 
legislation. The exception in Rankin v. McDearmon, 270 SW 


2d, 660 (Tenn.) It seems to stand alone. Moreover, as the 


majority opinion shows, there is ample authority to the con- 
trary. Indeed, Massachusetts refuses to apply the rule of 
the majority opinion even with the aid of an “implied revo- 
cation” statute, Hatrais v. Moore, 88 NE 2d 909 (Mass.) 


5S. In the case Donaldson v. Hall, 106 Minn. 502, 
119 N.W. 219, 220, even where an enabling statute was present, 
the court describes the circumstances where application of 
the doctrine of implied revocation is appropriate: 


"Of course, a change in respect to property or 
family relations resulting from the act of the 
testator should be of a nature to justify the in- 
ference, arbitrary though it may be, that he intended 
to revoke his will, either in whole or in part, or 
that moral or legal duty not only would require 

but prompt a change inthe disposition of his 
property from that made in the will. In other words, 
the rule, if accorded substance and merit, must 
serve the purpose of doing by implication what the 
testator should, in justice to those entitled to 

his bounty, have done, had his attention been 
directly called to the matter after the change in 
circumstances and before his death." 


The facts and results in the instant case do not conform with 
the statement of purpose in Donaldson v. Hall,above. Judge 
Leventhal makes this clear in his dissenting opinion. There 
obviously was no moral or legal duty requiring or prompting 
Morris Luff, the testator here to make a change in the 
existing disposition of his property. 


6. If the rule of the majority of the panel is 


permitted to stand, there remains significant unfinished 


business to be done in this case. 


The issue of revival and republication was one 
of the issues .franied’ by the court and upon which the case 


went to trial. However, this issue was never reached, inas- 


much as the trial court found that there had been no revocation. 


If the rule of the majority of the panel becomes the rule of 


the case, then the revival and republication issue must be 


“submitted to a court and jury; otherwise, the Appellee, Ruth 


K. Luff, has not had her day in courte 

This issue, as formulated by the court and ~ 
which is contained among the papers of record in this court, 
reads as follows: 

"3, If said paper writing dated the 7th day of 
April, 1953, purporting to be the Last Will and 
Testament of Morris F. Luff, deceased, was re- 
voked and annulled by the provisions of said: 
property settlement agreement, was the said pur- 
ported Last Will and Testament thereafter revived 
and republished by the said decedent?” 

It is recognized that no formal written revival 
and republication took place (no more than there was any 
formal revocation as required by the Code), however, it is 
apparent that there must be a recognition of implied revival 
and republication as long as there is a doctrine of implied 
revocation. 

This point, through oversight of counsel, was 
not made in Appellee's brief on appeal. The brief and argu- 
ment were confined to a support of the trial court's directed 
verdict upon the ground that no revocation took place. 


Nevertheless, we believe the revival and republication issue 


Ys 


cannot be ignored, should the majority opinion prevail. The 
present posture of the case lends itself readily to recog- 
nizing the necessity for instruction to the trial court to 
make findings on the issue of revival and republication 
(should the majority opinion prevail); or in such event, in 


the alternative,the case should be sent back for a new trial 


on this issue. 


Every intendment, and every bit of evidence, 
other than the divorce and separation agreement, as such, 
overwhelmingly bespeak the intention of Morris Luff, either 
to maintain the will at all times, or at the least to revive 
it. If there can be revocation by implication, despite the 
peremptory language of the statute, Title 19 Section 103 D.C. 
Code, then there must be allowed revival of a will by impli- 

eation, despite the language of Title 19 Section 108 of the 
Code. 

Counsel respectfully asks that each member of 
the Court read the brief record in this case. Counsel asserts 
that no study of the record can reasonably lead to any other 
conclusion than that at a minimum, the testator intended the 
revival of his will. For example, he told a friend, who 
asked him about the arrangement of his affairs in anticipa- 
tion of his death, that "he (Morris) had taken care of all 
that.” Purthermore, the will, the existence of which he was 
acutely conscious, having asked for it and received from the 


custody of Ruth, his former wife, was found in an unlocked 


top drawer of a bureau in his bedroom. He left in his apart- 
ment his wallet, where, with a picture of Ruth, there was also 
her name and address, written in Morris‘ handwriting, and a 
note on a piece of paper, also in his handwriting, saying, 
"Goodnight sweetheart. I will love you always." As noted 
above, the record is permeated with evidence to the same effect, 
which rivets attention upon Morris" wish that the will stand. 
Counsel respectfully also refers to Appellee's brief and asks 
that it be read in connection with this Petition. 
7. As the dissenting opinion shows, a will in the 

District of Columbia is a solemn act, not subject’ to being 
lightly set aside by conjecture or implication. Now the door 
is open, under the ruling of the majority of the panel, for 

_ implied revocation wherever “subsequent changes in the condi- 


tion or circumstances of the testator" occur. Consequently, 


there can be any number of situations where a testator could 


not know whether he had a will or not; nor would anyone know 
until the deliberations of a court of last resort had been 
aired with respect to such conditions and circumstances. 

Sound procedure in such a delicate area, should 
it be considered necessary to extend the common law of implied 
revocation to novel and bizarre circumstances, should be only 
as a result of thoughtful legislation, carefully spelling out 
such extension. But we have no need or demand for such new 
legislation and we submit that the law as it stands should be 


left alone until such time as Congress finds a need to act. 


8. We at all times urge an outright reversal of 


the rule of the majority of the panel in this case because 
unsupported in law and in fact. However, we earnestly feel 
that if implied revocation of a will is to be imposed here, 
then under the circumstances, further inquiry is required. 


However, we also submit, if the majority rule 
stands, that a remand to the trial court for findings of fact 
with respect to republication and revival be had, or for a 
new trial on this third issue, which was not reached in the 
trial court, for reasons already stated. 

9. Counsel for Appellee cannot emphasize too 
strongly that neither the language of the divorce decree nor 


of the property settlement agreement extinguished or waived 


Appellee'’s rights to become a beneficiary of her then hus-— 
band's estate, or to serve as its Executrix. The property 


settlement agreement was of a conventional nature, simply 


defining “spouse” rights pending the divorce. 
10. Petitioner also respectfully urges a study of 


the opinion by the Judge Leventhal and asks the court to 
adopt it as the ruling of this court, thereby promoting tran- 


quility in the administration of justice and the avoidance 


of potential confusion in this sensitive area of the law. 

It is respectfully noted that two other distin- 
guished judges have ruled in favor of the position taken in 
this Petition. One judge of the lower court overruled the 
opposition to the granting of letters of administration, where 
the appellant made the same contention as he does here. Another 


judge of the same court agreed and directed a verdict in 


favor of the Petitioner when the case was before him. 


Respectfully submitted, 


Counsel for Petitioner 
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